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(i) 


QUESTIONS PRESENTED 


1. Where a decedent died leaving real estate subject to encum- 
brances and in the will she leaves such real estate as follows: 
"I leave my husband Willard L. Harta 

life interest in any and all real property that 

Iown. He shall have the sole management 

and proceeds after any mortgage payments 

are met. He chooses and desires this life 

interest in lieu of any dower interest that 

he may have under the law, and hereby re- 

nounces his dower interest in consideration 

for a life interest in everything. ™ 
Doesthe husband take such life interest subject to his being obligated to 
make the mortgage payments or having the mortgage payments met out 
of the income of the property or does he take the life interest free of any 


requirement concerning the payment of mortgage payments. 


2. Under the circumstances of this case, does the Court have the 
right or power over the objection of the remaining legatees and distribu- 
tees to order a sale of the property and payment to the surviving husband 
of a so-called commuted life interest value in the property. If the answer 
to this question is yes, then upon what basis is such life estate or interest 
to be determined. 
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2 
STATEMENT OF THE CASE 


Ellen Littlepage Hart died on December 31, 1952 in the District of 
Columbia leaving as her last will and testament a paper writing dated 
July 14, 1946 apparently written by herself without legal help and which 
has been admitted to probate by the United States District Court for the 
District of Columbia as her last will and testament. 


/ 


At the time of her death, decedent was married to Willard L. Hart, 
one of the executors of her estate, the other executor being Thomas P. 
Littlepage, Jr., a brother of the decedent. Decedent left no issue, but 
left certain collateral relatives including brothers, a sister, and children 


of her brothers and sister. 


At the time of her death, the decedent owned in her own name the 
property located in the District of Columbia known as 1650 Avon Street, 
N. W. This property is what is known as a four-family unit and has an 
estimated value of approximately $40,000. At the time that the property 
was acquired by the decedent, it was not in condition to be rented and 
accordingly the property was remodeled. For this purpose, a Deed of 
Trust was placed upon the property securing a Deed of Trust Note, which 
note was executed by both decedent and her husband, the executor Willard 
L. Hart. This Note and Deed of Trust is an amortizing trust requiring 
that both interest and principal be paid in monthly installments. In addi- 
tion, an FHA Improvement Loan executed by both decedent and her hus- 
band was placed upon the property and which likewise was required to be 


amortized in monthly installments. 


For purposes of this appeal, two portions of the will are of para- 
mount importance. In the second paragraph of the will, the decedent 
stated, "I leave my husband, Willard L. Hart, a life interest in any and 
all real property that own. He shall have the sole management and 


proceeds after any mortgage payments are met. He chooses and desires 


this life interest in lieu of any dower interest that he may have under the 


law, and hereby renounces the dower interest in consideration for a life 





interest in everything. " 
The last paragraph reads as follows: 


"I hereby authorize my husband, Willard L. 
Hart, to place a mortgage on 1907 Eye Street, to 
cover the cost of the repairs and alterations now 
being made and to pay off all indebtednesses and 
notes at the Liberty National Bank. I direct my 
husband to try to secure an amortizing mortgage, 


which will pay off in twelve years or sooner if he 
desires." (Emphasis supplied) — 

The property at 1907 Eye Street was property owned by the dece- 
dent prior to her death but which she had sold before she died and was not 
a portion of her estate at her death.” After the probating of decedent's 
will, the executors filed a complaint in the United States District Court 
seeking a construction of the will and asking instructions. In paragraph 
eight of the complaint, the executors as plaintiffs stated that the will of 
testatrix left in doubt these three questions: 

"1. Are the sixteen general legacies totaling 


$17, 000 conditioned on Willard L. Hart predeceas- 
ing testatrix. 


"2. If said sixteen legacies are not so condi- 
tioned on Willard L. Hart predeceasing testatrix 
and are effective, are these legacies a charge upon 
the realty. 


"3. If the realty is charged with these lega- 
cies, is this charge subject to Willard L. Hart's 
prior left estate." 
In the Prayers to the complaint, the executors requested that the 
Court construe the will of the decedent and that the Court answer the three 


foregoing questions and in addition answer a question such as, "Are the 
residuary deviseS and legacies contingent on Willard L. Hart predeceas- 
ing testatrix?" Further the executors requested, "Such other and further 
relief as the nature of the case may require and to this Honorable Court 
shall seem proper. "* When the matter came on for hearing for pretrial, 
the plaintiffs filed with the Court a pretrial statement, and upon that 
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statement and the appearance of counsel, the Court entered a pretrial 
order. Attached to the pretrial order was the plaintiffs’ pretrial state- 
ment. This pretrial statement set forth somewhat different questions to 
be answered than the questions propounded in the complaint. Question 
number five of the pretrial statement reads as follows: "If the realty is 
not charged with the said $16, 000 of legacies but that the devise to the 
residuary heirs is contingent upon the life estate in Willard L. Hart, is 
said interest therein subject only to his payment of the sums due on 
account of any mortgages, both principal and interest, or does he also 
have to charge himself with the costs of maintenance and repairs, etc.” 


The matter came on for hearing before visiting Judge R. N. Wilkin 
who on the 7th day of May, 1956 signed an Order construing the will and 
granting instructions to the executors. This order was predicated upon 


previous Findings of Fact and Conclusions of Law made by him and as to 
which the appellants challenge their basis and legality. By paragraph 
three of such Order, the Court held that the life interest given to the hus- 
band is a life estate in the property subject only to the husband's paying 
the interest on the existing trust and the FHA Lien and by his paying, in 
addition to the interest, the taxes, maintenance, operational costs and 
repairs but the husband not being required to pay any part of the amor- 
tization on the principal of the debts. 


By the next paragraph of the Order, the Court directed that the 
property be sold in order to pay the legacies left by the decedent and to 
pay certain debts of approximately $1, 000 or $1, 500 and to pay to the 
husband the value of the devise of a life estate including but not limited 
to reimbursment to him of all moneys theretofore paid out by him on 
account of the principal of the trust and lien which existed and which 
were encumbrances on the real estate at the time of the death of the 
testatrix. 


At no time prior to the filing of the complaint for construction of 
the will nor subsequent thereto was there any reference to the Auditor 
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of the District Court for purposes of determining an insolvency of the 
estate nor to give any of the remaindermen the right to pay the debts of 
the estate to prevent the property from being sold. Motions to amend 
the findings of fact and conclusions of law and for a new trial or in the 
alternative for a judgment n.o.v. were filed and overruled. From this 


judgment the appeal to this Court was noted. 


STATEMENT OF POINTS 


The life interest or life estate given to the husband by the decedent 
was subject to the husband's obligation to pay the amortization on the 
deed of trust and lien upon the property involved. 


The District Court was without authorization to order a sale of the 
real estate for the purposes of paying a commuted life interest in the 
property to the husband. It was also without authorization to order a 
sale of the property for the payment of debts and legacies without there 
first being found an insolvency of the estate or giving the remaindermen 
the opportunity to pay the debts and legacies prior to the sale of the pro- 


perty. 


SUMMARY OF ARGUMENT 


1. The will of the decedent was quite clear in leaving to the husbanda 
lifé interest.in her real property subject to his securing the net proceeds after 
all mortgage payments were met. The mortgage payments included not 
only interest but also principal, as the encumbrances upon the property 


were of the amortizing type. A construction of the will which would avoid 


the necessity of the husband making a portion of the mortgage payments 
is an unwarranted construction of the will and one beyond the authority of 
the Court to grant, as such a construction was a change in the meaning of 
the will and had the effect of rewriting the will for the decedent. 


2. The Order authorizing and directing the sale of the real property 
was without authorization or power in the District Court as the sale was 
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ordered over the objection of the other legatees and devisees and was 
ordered without there having been a findingafter reference of the estate 
to the auditor to establish an insufficiency in the estate to pay debts and 
legacies or to give to the remaindermen the opportunity of paying the 
debts and legacies without a sale of the property. 


ARGUMENT 


1. With all due respect to the Judge of the District Court render- 
ing the judgment in this action, appellants, nevertheless, state that it is 
impossible to conceive how the trial court could have arrived at a deci- 
sion wherein contrary to the specific language of the decedent's will the 
Court found that the decedent's husband was not obligated to make that 
portion of the mortgage payments consisting of principal upon the debt. 
The basic rule for the interpretation or construction of a will is that the 
intent of the testatrix must govern. All the other rules of construction 
are rules intended to aid the Court in ascertaining the intent of the testa- 
trix. A further rule is that the intent should be gathered from the terms 
of the will itself uniess there is some ambiguity which requires evidence 
to explain the ambiguity. For these purposes, the condition of the tes- 
tatrix at the time of writing the will, both as to her physical and mental 


well being and the extent of her estate may be inquired into. Evans v. 
Ockershausen, 69 App. D.C. 285, 100 F. 2d 695. Pace v. Bradley, 84 
U.S. App. D.C. 212, 171 F. 2d 350. If in construing the will, two pos- 
sible intentions of the testatrix appear, the Court must follow the strong- 


er current of intention. Bunker v. Jones, 86 U.S. App. D.C. 231, 181 
F. 2d 619. If the language of the will is clear and there is no ambiguity 
as to its meaning, then there is no occasion to seek for further evidence 
to ascertain the intention of the testatrix and the Court's construction 
should be limited by the will itself. Roe v. Cummings, 89 U.S. App. 
D.C. 209, 191 F. 2d 765. 
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Whether the Court construes the willfrom the language of the will 
itself or seeks additional evidence to shed light upon the will, neverthe- 
less the Court does not have the right to change the written words of the 
will, so long as they are clear, nor does it have the right to supply a pro- 
vision omitted by the testatrix, nor to guess as to what the intent of the 
testatrix would have been if she had thought of the certain continuancy, 
which she plainly did not think of or which is not governed by the general 
discernible intent of the testatrix. In other words, the right of the Court 
to examine into extrinsic facts is limited to basic rule of ascertaining 
the intent of the testatrix when she wrote £..... contained in the 
will. Baker v. National Savings and Trust Company, 86 U.S. App. D.C. 
161, 181 F. 2d 273; Brinker v. Humphries, 90 U.S. App. D.C. 180, 

194 F. 2d 350. 









The evidence in this case disclosed that the testatrix was an intel- 
ligent lady of mature years who had had substantial experience in real 
estate transactions, to the extent that she and her husband had purchased 
and sold several properties and had arranged financing upon these pro- 
perties from time to time and were experienced in amortizing mortgages 
or deeds of trust and knew what they meant. It must be understood that 
the testatrix clearly understood the meaning of the words "amortizing 
mortgage" for the testatrix was very careful to set forth in one of the 
provisions of the will, recorded above, that the husband could place an 
amortizing mortgage upon one of the properties, which would amortize 
itself in a period of twelve years. 


At the time that the decedent wrote the will in question, her husband 
was employed by the United States Government earning a salary which was 
apparently sufficient to maintain both himself and his wife, that he main- 
tained ample insurance and that he had the right, upon retirement from 
the Government, to retirement benefits as all Government employees had. 
This was the knowledge that the testatrix had and undoubtedly used in 
compiling the terms of her will. There were no children born of the 
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marriage and from the circumstances of the parties, it was perfectly 
clear that the husband was not in need of maintenance from the testatrix. 


With these facts in mind, it becomes more difficult to understand 
how the lower Court could have decided that the husband was not required 
to make all the payments on the mortgage, rather than only the payments 
of interest on the mortgage because, with such a provision, there was no 
one to make the payments of principal and the trust would immediately 
become in default. It was clearly not the intention of the testatrix that 
the trusts upon the property become immediately in default, as would be 
the case if the husband were to pay interest only and not pay principal 
as required by the terms of the trust. Even the husband understood that 
he was to make payments on account of principal, for in his pretrial state- 
ment prepared by his own counsel the question which was proposed to the 
Court was not whether he was required to pay interest only but whether 
he was required to pay interest, principal, and maintenance, or only 
interest and principal. 


The Court then made a memorandum opinion in which it used the 
following language: 


"The will says, 'I leave my husband, Willard 
L. Hart, a life interest in any and all real proper- 
ty that Iown.* That clear statement stands alone. 
The will indicated that there was an agreement or 
an understanding between the husband and wife. The 
will says, 'He chooses and desires this life interest 
in lieu of any dower,’ etc. What is said subsequently 
in the will about management and mortgages does 
not change or modify the express grant at a life es- 
tate. When the Court finds that it was the intention 
to grant a life estate, then the law determines what 
that life estate is in the circumstances. . ." 





Obviously, the trial court was incorrect when it said that the state- 
ment concerning the leaving of a life estate to the husband stood alone. 
It did not stand alone, but was a portion of a devise to the husband includ- ‘ 
ed in a particular paragraph which described the devise to the husband. 
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Paragraph two of the will set forth in the first sentence that the decedent 
left the husband a life interest in any and all real property that decedent 
owned. The next sentence in that same paragraph described that life 
interest by saying, 
"He shall have the sole management and pro- 
ceeds after any mortgage payments are met." 

When the trial Court therefore said that the devise to the husband 
of the life interest stood alone, he was obviously incorrect because it 
was merely a portion of a paragraph describing the interest which the 
decedent was leaving to her husband. It was perfectly clear that what 
the decedent left her husband was an interest in the real estate subject 
to his paying the mortgage payment. The Court also concluded from the 
language of the will that the wife and the husband had had some agree- 
ment of some kind concerning a devise to the husband, but there was not 
the slightest evidence to that effect nor did the husband plead any agree- 
ment with the decedent nor did he attempt to establish any agreement 
with the decedent, and this was but a gratuitous assumption on the part 
of the Court. The Court apparently assumes that once an interest was 
devised to a devisee that such devise must fit into a particular category 
of estates such as a perfect life estate or a perfect fee simple estate of 
some type. This is not the law. A decedent in leaving interests to 
various devisees or legatees has a right to condition those devises or 
legacies upon such terms and upon such conditions as decedent thinks 
best, as it is a right given to a decedent by law to dispose of the dece- 
dent's property in such fashion as the decedent determines for herself. 
The law does not give the court any authority to change the plain mean- 
ing of a decedent's will, nor to add to it conditions or restrictions that 
the decedent did not intend should be added to the devise. 


In Sheehy v. O'Donoghue, 68 App. D.C. 127, 94 F. 2d 252, 
Kathryn Sheehy died leaving a certain piece of real property. The 
property was encumbered by a first deed of trust. Although title to 
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the property was in her name solely, in actuality the property was 

owned by her with her brother Francis as a joint venture. The Deed of 
Trust secured upon the property had been executed by both the testatrix 
and her brother, Francis. In her will, she devised the property to her 
brother with the proviso that in the event she had sold it prior to her 
death that he was to receive the sum of $1, 500 in lieu of the real proper- 
ty. The real property apparently had a value of approximately $3, 000 

in excess of the encumbrance. The brother attempted to have the encum- 
brance paid out of the personal estate and to receive the personal proper- 


ty exonerated of the mortgage, but the executors refused to pay the 


mortgage and exceptions were filed to the executors’ account. The 
exceptions were overruled, and this action was affirmed by this Court 
On appeal. This Court stated the law as follows: 


"It is well settled that the common law rule 
of exoneration is in effect in the District of Co- 
lumbia. . . Itis also well settled that the in- 
tent of the testatrix determines whether the rule 
applies in the particular case..." 


"The will of the testatrix, here, reveals 
her intent that the devisee, Frank P. Sheehy, 
should take only her equity in the property de- 
vised. This is shown by the language of item 
six, as follows: 


* If I should during my lifetime sell and 
convey the real estate in this item devised, I, 
then, in lieu of the devise thereof, to my said 
brother, give and bequeath unto him, the said 
Frank P, Sheehy, absolutely, the sum of$1, 500. 
The record title of said real estate is in my 
name, but the said Frank P. Sheehy is entitled 
to an undivided one-half interest therein. ' 


"It is clear that she regarded her interest 
in the property which was the subject of a de- 
vise of having a value of approximately $1, 500, 
and this was what she intended the devisee to 
get. It is impossible to reconcile this fact with 
an intention on her part that the encumbrance 
should be removed at the expense of the rest of 
the estate..." 





| 
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If the Court of Appeals had taken the rock-bound position that 
other provisions of the will could not show an intent upon the part of the 
testatrix to modify what was apparently an outright gift, then the Court 
would have authorized the executors in the Sheehy case to exonerate the 
real estate from debt and Frank P. Sheehy would have received the en- 
tire property free of the $3,000 encumbrance. The Court of Appeals, 
however, did not take such a view of the situation, but held that, even 
though the devise appeared upon its face to be absolute, nevertheless, 
by the terms of the will read as a whole, it was the intention of the tes- 
tatrix that her brother should receive only his equity in the property; 
and accordingly, they upheld the lower court's ruling that the executors 
were not required to pay the mortgage. In the instant case, however, 
the lower court took the position that the decedent could not modify what 
apparently was an outright life interest. It is rather difficult to see why 
a decedent in one case could modify what was apparently an outright 
gift but could not do so in the other case. 


One of the further difficulties underlying the situation is the fact 
that the husband was a joint obligor of the debt and yet the Court, in its 
ruling has exonerated him from all liability for the debt and placed the 
entire onus for the debt upon the decedent who at the most would have 
been obligated only to the extent of one half of the debt, for she would 
have been able to enforce contribution from her husband for the other 
half. The effect of the ruling of the lower court is to change the terms 
of the debt completely and to make the debt the sole debt of the decedent. 


The effect of the lower court's order is to change the will of the 
decedent from that of the will made by the testatrix to that of a will drawn 
by the trial court, as the order of the trial court entirely changes the 
disposition of the decedent's estate. 
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2. On the second point, these appellants state that the lower 
court was without authority to order the sale of the property to pay 
debts and legacies, and to pay to the decedent's husband a commuted 
life estate in the property. 


Section 18-607 of the 1951 D.C. Code reads in part as follows: 


"The probate court shall have plenary author- 
ity to administer also the real estate situated in the 
District of Columbia so far as may be necessary 
for the payment of debts and legacies. . ." 


Such section further provides that no sale shall be made until 
the auditor of the court shall have ascertained and reported such debts 
and legacies and shall have shown the insufficiency of personal property 
to meet the payment of debts and legacies and shall have given the oppor- 
tunity to the remainder persons or others to pay such debts and legacies. 
It provides that such reports shall be subject to exception. 


The sound logic of the need for such a statute to protect interested 
parties is strikingly illustrated in this case. The legacies are not due 
and will not become due until after the husband's death. This has been 
the ruling of the trial court. On the basis of the complaint and the 
record of receipts and disbursements from January 1, 1953 to October 
12, 1953, it would appear that the only itemized debt chargeable to 
decedent's estate is listed on page 3 as the cost of the Register of Wills 
in the sum of $18.40. The transcript of the hearing discloses that 
executors’ counsel stated that the costs, the probable fees that will be 
asked, and the cost of the administration will exceed $1,000; but as yet 
there has been no proof of such fact nor has there been established any 
proof that the Court will allow such fees, nor is there anything shown 
that interested parties would not meet such costs before authorizing or 
permitting a sale of the real estate. Section 18-608 of the same Code 
provides that an order for the sale of the real estate shall not be granted 
if any of the persons interested in the estate shall give bond to the United 
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States with the proof that they are conditioned to pay the debts or 
legacies or both,as the case may be, that shall eventually be found due, 
and the cost of the administration. No opportunity was given for such 
bond to be posted. 


The judgment of the Court in paragraph four provides that the 
executors shall sell the real estate so as to pay the debts and the value 
of the devise of the life estate to the husband and to make certain other 
payments set forth in such paragraph. This Order of the Court, appel- 
lants assert, is beyond the authority of the Court. Section 45-1104 of 
the 1951.D.€. Code provides, among other things, that: 

"Wherever one or more persons shall be 
entitled to an estate for life. . . or any other 
limited or conditional estate in lands, and any 
other person or persons shall be entitled toa 
remainder or remainders, vested or contingent , 
. . . the Court may, if all the parties in being 
are made parties to the proceeding, decree a 
sale or lease of the property, if it shall appear 
to be to the best interest of all concerned, and 


shall direct the investment of the proceeds so 
as to inure in like manner as provided by the 


original grant to the use of the same parties 
who would be entitled to the land sold or leased. 


. . ." (Emphasis supplied)” 

In the instant case it will easily be noted that the trial court did 
not direct the investment of the proceeds of the sale of the property 
but ordered that the husband be paid the commuted value of his life 
interest and also directed that the husband be reimbursed for payments 
theretofore made upon the property, although no claim had been made 
in the proceedings for any such reimbursement nor were any of the 
parties given an opportunity to contest the husband's right to any such 
reimbursement for such was not raised in the proceedings in any 


fashion or manner whatsoever. 


The obvious result of the lower court's ruling would be the 


destruction of the estate devised by the testatrix so that the objects of 
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her bounty would not receive what testatrix intended for them to receive. 
To the contrary, the husband instead of getting a life interest in a par- 
ticular piece of property subject to the payment of debts would receive a 
certain stated sum of money, the legatees would receive a certain stated 
sum of money, and remaindermen would receive nothing. It is thus 
clearly demonstrated that not only does the Court's construction do vio- 
lence to the terms of the will; it entirely destroys the estate and exceeds 
the authority of the Court. 


CONC LUSION 


In conclusion, the appellants assert that the Order of the lower 
Court should be reversed and the matter sent back to the lower Court 
with definite instructions and with a construction of the will indicating 
that it was the husband's obligation to make all payments upon the mort- 
gages or encumbrances upon the property and to maintain the same. It 
is further the position of the appellants that the remainder persons should 
be given the opportunity to pay any debts of the decedent to prevent the 
sale of the property for the payment of such debts. 


Respectfully submitted, 


Arthur L. Willcher 


843 Investment Building 
Washington, D. C. 


Ira Pearce 


1010 25th Street, N. W. 
Washington, D. C. 


Attorneys for Appellants. 
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corporation, and 

The Washington Animal Rescue League, 
a corporation, 
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) 
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COMPLAINT FOR CONSTRUCTION OF 
A WILL AND INSTRUCTIONS TO EXECUTORS 

The complaint of Willard L. Hart and Thomas P. Littlepage, Jr. 
respectfully represents to this Honorable Court: 

1. That each of the plaintiffs is an adult and a citizen of the United 
States and a resident of the District of Columbia, and they have filed this 
c omplaint as executors of the Estate of Ellen Littlepage Hart. 

2. That defendants Louise Littlepage Fletcher, James H. Little- 
page, Geraldine Littlepage, William B. Fletcher,Jr., and William B. 

Fletcher, 3d, are all adults, citizens of the United States and 
residents of the District of Columbia. That defendants John M. Little- 
page and Ruth Foster Littlepage are adults, citizens of the United States 
and residents of the State of Maryland. That defendant John M. Little- 
page, Jr. is an infant, aged 20 years, a citizen of the United States and 
a resident of the State of Maryland. That defendant Ellen Littlepage 
is an infant, aged 18 years, a citizen of the United States and a resident 
of the State of Maryland. That defendant Carolyn Littlepage is an infant, 
aged 20 years, a citizen of the United States and a resident of the Dis- 
trict of Columbia. That defendant Thomas P. Littlepage, 3d, is an 
infant, aged 12 years, a citizen of the United States and a resident of 
the District of Columbia. That defendants Protestant Episcopal Cathe- 
dral Foundation of the District of Columbia, Masonic and Eastern Star 
Home of the District of Columbia, and The Washington Animal Rescue 
League are corporations organized under the laws of the District of 
Columbia, and are three of the legatees of One Thousand Dollars 
($1, 000) each named in the will. 

3. That Ellen Littlepage Hart, late an adult citizen of the United 
States and a resident of the District of Columbia, died on December 31, 
1952, leaving a will, a copy of which is annexed hereto and prayed to be 
made a part of this complaint. That on May 18, 1953 an order was 
signed by Judge Holtzoff as a Judge in this Court, admitting the said 
will to probate and granting letters testamentary to plaintiffs. 
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4. That said Ellen Littlepage Hart left surviving her as her sole 
heirs and next of kin: (1) her husband, plaintiff, Willard L. Hart, 

(2) her brother, John M. Littlepage, defendant herein, (3) a brother, 
Thomas P. Littlepage, Jr., plaintiff herein, (4) her brother, James H. 

Littlepage, defendant herein, and (5) her sister, Louise Littlepage 
Fletcher, defendant herein. Emma S. Hart, legatee for life under the 
will, predeceased testatrix. All other persons named in the will sur- 
vived testatrix. 

That Ruth Foster Littlepage is the wife of defendant John M. 
Littlepage; that defendants John M. Littlepage, Jr. and Ellen Littlepage 
are the children of defendants John M. Littlepage and Ruth Foster 
Littlepage; that defendant Geraldine Littlepage is the wife of plaintiff 
Thomas P. Littlepage, Jr., and defendants Carolyn Littlepage and 
Thomas P. Littlepage, 3d, are the two children of plaintiff Thomas P. 
Littlepage, Jr., and defendant Geraldine Littlepage; that defendant 
William B. Fletcher, Jr. is the husband of defendant Louise Littlepage 
Fletcher, and defendant William B. Fletcher, 3d, is the child of defen- 
dants William B. Fletcher, Jr. and Louise Littlepage Fletcher. 

0. At the time said will was executed said Ellen Littlepage Hart 
owned two pieces of improved realty, one at 1907 Eye Street, N. W. 
and one at 3505 Woodley Road, N. W., both in Washington, D.C.* 
Before her death she sold both pieces of realty and bought Lot 223 in 
Square 1282, improved by premises 1650 Avon Street, Northwest, 
Washington, D.C., which she owned at time of her death. This improve- 
ment consists of a small apartment house containing four apartments of 
two rooms, kitchen and bath, each; that the total rents receivable from 
said apartments amount to Four Hundred Fifty-five Dollars ($455) per 
month at present schedule of rents. Plaintiffs estimate said property to 
be worth between Thirty-eight Thousand Dollars ($38, 000) and Fifty 
Thousand Dollars ($50, 000); that said property is subject to a first 
deed of trust to secure the National Savings and Trust Company's in- 


debtedness in the sum of Seventeen Thousand Seven Hundred 


x and no personalty. 
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Seventy-four Dollars and Sixty-eight Cents ($17, 774.68). That there is 
an F.H.A. Improvement Loan on said property payable to Liberty 
National Bank of Washington, D.C., balance of which is Eight Hundred 
Seventy-seven Dollars and Fifty-six Cents ($877.56). This is payable 
at rate of One Hundred Dollars ($100) per month. That said Ellen 
Littlepage Hart owned no other real property and owned no personal 
property at the time of her death. 

6. That the debts of said decedent consisted of said first trust 
note, said F.H.A. note and unsecured debts, including the expenses 
of her last illness and funeral estimated at One Thousand Five Hundred 
Dollars ($1,500). There will be further indebtedness for probate court 
costs, attorneys’ fees and other administration expenses. 

7. That since the death of testatrix the rents on said property have 
been collected by a real estate agent, and the expenses of operation in- 
cluding monthly payments of One Hundred Seventy-six Dollars ($176) 
on the first trust and One Hundred Dollars ($100) on F.H.A. loan have 
been paid out of said rent receipts. That since January 1, 1953 the 
two first-floor apartments have been vacant for several months, and 
one apartment is still vacant. All efforts to rent said apartment even 
at a reduced rental have failed. The receipts from rentals are insufficient 
to pay expenses, and because there is doubt as to what interests the 
various parties take in this estate no one is in the position to personally 


pay the balance of said current expenses. Without considering un- 


secured debts of deceased, administration expenses, the present cash 
balance from receipts is insufficient to pay existing indebtednesses in- 
cluding one-half year's taxes on realty, by Two Hundred Fifteen Dollars 
and Eighty-nine Cents ($215.89). An itemized statement of receipts 

and expenditures from said property from January 1, 1953 to date 
is annexed hereto and prayed to be made a part hereof. 

8. That the said will of testatrix and such parole evidence of her 
intent as exists, leave in doubt three questions: 

(i) Are the fifteen (15) general legacies totaling 
Sixteen Thousand Dollars ($16, 000) conditioned on Willard L. 
Hart predeceasing testatrix? 
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(ii) If said sixteen (16) legacies are not so conditioned 


on Willard L. Hart predeceasing testatrix and are effective, 
are these legacies charged on the realty ? 
(iii) If the realty is charged with these legacies, is this 
charge subject to Willard L. Hart's prior life estate ? 
Because of these doubts the plaintiffs are not able to take necessary 
steps to protect the property against claims of creditors. That until 
this will is construed and above questions are answered plaintiffs are 
unable to take proper steps to execute the will and administer the 
estate. 
WHEREFORE, plaintiffs pray 
1. That citation may issue against the above-named heirs-at-law 
and next-of-kin, and that notice by publication may issue directed to 
any of them who may be returned "not to be found. " 
2. That the Court construe the will of Ellen Littlepage Hart. 
3. That the Court advise plaintiffs as executors of the answers 
to the following questions: 
(i) Do the fifteen legacies totaling Sixteen Thousand 
Dollars ($16, 000) fail because they are conditioned on Willard L. 
Hart predeceasing testatrix, or are said legacies effective? 
(ii) If said Fifteen (15) legacies totaling Sixteen 
Thousand Dollars ($16, 000) are effective, are said legacies 
charged on this realty ? 
(iii) If the realty is charged with these legacies, is the 
charge subject to Willard L. Hart's life estate? 
(iv) Are the residuary devises and legacies contingent 
on Willard L. Hart predeceasing testatrix ? 
4. That the Court instruct plaintiffs as executors whether or not 
they should proceed to sell said realty to pay debts or legacies. 
5. For such other and further relief as the nature of the case may 
require and to this Honorable Court shall seem proper. 
/s/ Willard L. Hart 
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/s/ Frank S. Smith, Attorney for /s/ Thomas P. Littlepage, Jr. 
* * * Plaintiffs 


DISTRICT OF COLUMBIA, to-wit: 
We, the undersigned, Willard L. Hart and Thomas P. Littlepage, 
Jr. solemnly swear that we have read the foregoing and annexed com- 
plaint by us subscribed and know the contents thereof; that the facts 
therein stated of our personal knowledge are true and those stated 
upon information and belief we believe to be true. 
/s/ Willard L. Hart 
/s/ Thomas P. Littlepage, Jr. 
Subscribed and Sworn to before me this 27th day of October, 
1953. 


/s/ Harry E. Wood 
Notary Public, D.C. 


My commission expires July 31, 
1957. 


[Filed October 29, 1953] 


Last Will of Ellen Littlepage Hart 
Filed February 27, 1953 
Theodore Cogswell 
Register of Wills, D.C. 
Clerk of Probate Court 

I, Ellen Littlepage Hart, being of sound mind do make this my 
last will and testament and hereby revoke any and all previous wills I 
have made. 

I leave my husband Willard L. Hart a life interest in any and all 
real property that Iown. He shall have the sole management and proceeds 
after any mortgage payments are met. He chooses and desires this life 
interest in lieu of any dower interest that he may have under the law, 
and hereby renounces his dower interest in consideration for a life 
interest in everything. 

At the present time the real property owned by me is 1907 Eye 
Street, N. W., and 3505 Woodley Road N. W. both in Washington, D.C. 
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In case my husband dies before I make another will I hereby leave 
his mother Emma S. Hart one hundred dollars monthly during her left 
time, provided that I or my estate shall have received the proceeds of 
two insurance policies held by my husband in my favor, also his share 
of the Government Retirement Fund. The two insurance policies are: 
U.S. veterans insurance ($10, 000) and State Mutual Life Assurance 
Company of Mass. ($10, 000). 

I direct the executors of my estate to pay Mrs. Hart this income 
out of rentals which they receive and that they are sure to retain enough 
property to maintain these payments. This income shall be paid before 
any later bequests that I will leave. 

I hereby leave one thousand dollars outright to each of the fol- 
lowing: 

John M. Littlepage 

Ruth Foster Littlepage 

John M. Littlepage Jr. 

Thomas Price Littlepage Jr. 

Geraldine Free Littlepage 

Carolyn Littlepage 

Thomas Price Littlepage, III 

Louise Littlepage Fletcher 

William B. Fletcher Jr. 

William B. Fletcher Ii 

James H. Littlepage 

The Washington Episcopal Cathedral Building Fund 

The Eastern Star and Masonic Home 

The Animal Rescue League 

I hereby leave two thousand dollars to my name sake Ellen Littlepage. 

I direct that the rest of my estate shall be distributed in the following 
manner. 

If my brother John M. Littlepage is alive I direct that he receive 
two-fifths of the balance of my estate. 
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If my brother John M. Littlepage is not alive, I direct that my 
niece Ellen Littlepage shall upon reaching thirty years of age, and if 
she has married, she shall have married a Protestant, or if she 
has married a Catholic, that she will rear her children as Protestants, 
she shall receive one-fifth of my remaining estate. 


If my brother John M. Littlepage is not alive I direct that my 
nephew, John M. Littlepage, Jr. - (E.L.H.) shall upon reaching 
thirty yearsof age, and if he has married, he shall have married a 
Protestant, or if he has married a Catholic, that he will rear his 
children as Protestants, he shall receive one-fifth of my remaining 
estate. 

If my brother Thomas Price Littlepage Jr. is alive I direct that 
he receive two-fifths of the balance of my estate. 

If my brother Thomas Price Littlepage, Jr., is not alive I direct 
that My niece Carolyn Littlepage shall upon reaching thirty years of age, 
and if she has married, she shall have married a protestant, or if she 
has married a Catholic she will rear her children as Protestants, she 
shall have receive one-fifth of my remaining estate. 

If my brother Thomas Price Littlepage, Jr., is not alive I direct 
that my nephew Thomas Price Littlepage 3rd, shall upon reaching 
thirty years of age, and shall have married a Protestant if he has 
married at all, or if he has married a Catholic he will rear his children 
as Protestants, he shall receive one-fifth of my remaining estate. 

I direct that my nephew William B. Fletcher 3rd shall upon reaching 
thirty years of age, and if he has married, has married a Protestant, or 
if he has married a Catholic he will rear his children as Protestants, that 
he will receive one-fifth of the remainder of my estate. 


If any of my nephews and nieces qualify for their share under my 
will but die before they have received the benefits, their share shall 
go to any children that they may have of their own issue, otherwise such 
share shall go back into the estate. 
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If any of the beneficiaries under this will contest their share they 
shall thereupon forfeit all rights and interests. 

If there are sufficient funds coming into the estate before final 
settlement, and after Mrs. Hart's (Emma S.) interest has been paid, 
such funds may be paid out to my nephews and nieces, before mentioned, 
for their schooling, and such payment subtracted from the amount due 
them on final settlement. 

I will leave written instructions with my husband for the disposition 
on my personal property. 

I hereby appoint my husband Willard L. Hart and my brothers 
John M. Littlepage, and Thomas P. Littlepage Jr. and by brother-in-law 
William B. Fletcher Jr. as my executors and administrators, 

To serve under bond, and hereby direct my husband to have the sole 
management of all properties during his lifetime. 

I hereby authorize my husband Willard L. Hart to place a mortgage 
on 1907 Eye Street to cover the cost of the repairs and alterations now 
being made and to pay off all indebtnesses and notes at the Liberty 
National Bank. I direct my husband to try to secure an amortizing 
mortgage which will pay off in 12 years or sooner if he desires. 

/s/ Ellen Littlepage Hart 


Witnesses 


/s/ Mary DeW. Eby 
/s/ Charles S. Eby 
July 14, 1946 


[Filed October 29, 1953] 
ESTATE OF ELLEN LITTLEPAGE HART 


Record of Receipts and Disbursements 


from January 1, 1953 through October 12, 1953 





1953 Disburse- 
ments Receipts 
January 
Gross received by Agent for Rents $505.00 


Disburse- 
ments Receipts 


Charges paid by Agent: 
Washington Gas Light $ 40. 49 


P.E.P. Co. 6.42 
William Gilliam, plumbing & heating 5. 50 
Washington Gas Light 61. 08 
Collection fee 25.25 


' 23 Charges paid by W. L. Hart: 
Liberty Nat'l Bank - FHA Loan 
Nat'l Savings & Trust Cq.-lst Trust 
Lorenzo Everett - Janitor service 
Total Disbursements - January 


Balance 
February 


Gross receipts received by Agent 


for Rents 505. 00 
$ 585.26 
Charges paid by Agent: 
P.E.P. Co. 
E. L. Poe Co. -Adjusting Safety Pilot 
Washington Gas Light Co. 
Collection fee 
Charges paid by W. L. Hart (Spl. Acct. ): 
Liberty Nat'l Bank - FHA Loan 
Nat'l Savings & Trust Co. - 1st Tr. 
Lorenzo Everett 
Wm. J. Flather & Co. - 3-year rental 
fire insurance 
Wm. J. Flather & Co. - 3-year fire 
insurance, $40, 000.00 
Liberty Nat'l Bank - service charge 
on special account 





Disburse- 
ments Receipts 
Total Disbursements - February $ 562.53 
Balance 22. 73 
March 


Gross received by Agent 205. 58 
928. 31 


Charges paid by Agent: 
Wm. H. Gillian - Plumber - cleaned 
disposal 
P.E.P. Cod: 
Mayton & Johnson - repairs to flush 
tank 
E. L. Poe, Inc. - clean contacts on 
heat control 
Collection fee 
Charges paid by W. L. Hart (Spl. Acct. ): 
Liberty Nat'l Bank - FHA Loan 
Nat'l Savings & Trust Co. -1st Trst. 
Lorenzo Everett - Janitor ) our 
" "  _ Elec. bulbs ) 
Collector of Taxes, D.C. -Real Estate 
Liberty Nat'l Bank - service charge- 
Spl. Acct. 
Total Disbursements - March 913. 42 
Balance $ 14.89 
April 


Gross received by Agent 510. 50 
$525. 39 


Charges paid by Agent: 
Washington Gas Light Co. 
P.E.P. Co. 

Collection fee 





1953 Disburse- 
ments Receipts 


April 
Charges paid by W. L. Hart (Spl. Acct. ): 
13 Liberty Nat'l Bank - FHA Loan 
13 Nat'l Savings & Trust Co. 
14 Lorenzo Everett - Janitor 
15 Wm. H. Gilliam, plumber (see bill) 
Liberty Nat'l Bank - service charge - 
Spl. Acct. 
Paid by cash, W.L. Hart - electric 
light bulbs (see receipt) 
Total Disbursements - April $375. 61 
Balance $149. 78 


May 
Gross received by Agent 505. 00 
$654. 78 
Charges paid by Agent: 
Washington Gas Light Co. 
Gilliam - clean points on relay, 
turn on pilot 
Jack's Lock & Key Shop - change 
locks - basement 
P.E.P. Co. 
Collection fee 
Charges paid by W. L. Hart (Spl. Acct. ): 
Terry Boyd - sweeping sidewalk each 
day for one year | 
Liberty Nat'l Bank - FHA Loan 
Nat'l Savings & Trust - 1st Trust 
Lorenzo Everett - Janitor 
Liberty Nat'l Bank - service charge - 
Spl. Acct. 
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1953 


June 


11 


13 


Total Disbursements - May 
Balance 


Forward 
Gross received by Agent 
Gross received by Agent 


Charges paid by Agent: 
Washington Gas Light Co. 


P. BE. PB. Co. 
Washington Gas Light Co. 
Gilliam - disposal repair 
Collection fee 


Collection fee 


Charges paid by W. L. Hart (Spl. Acct.): 


Register of Wills - cost of estate 
to date 
Liberty Nat'l Bank - FHA Loan 
Nat'l Savings & Trust Co. -1st Trst. 
Lorenzo Everett - Janitor 
Hammaker Bros. - inscription on 
decedent's monument 
Liberty Nat'l Bank - service charge 
Cash paid by W. L. Hart - electric 
bulbs - see receipt 
Total Disbursements - June 
Balance 


Disburse- 
ments _ 


40. 


18. 


100. 
176. 


Receipts 
$392. 36 
$262. 42 


$262. 42 
380. 50 
130. 00 

$772.92 


476.95 
$295.97 
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Gross received by Agent 
(Apt. #2 vacant) 


Charges paid by Agent: 
P.B.Fs Co; 
Washington Gas Light Co. 
Gilliam - install new flush tank, 
Apt. #1 
E. Morris Sales - disposal fuse, 
Apt. #2, replaced 
Collection fee 
Charges paid by W. L. Hart (Spl. Acct.): 


3 Arthur Cloey - painting doors & 
cost of paint 
13 Liberty Nat'l Bank - FHA Loan 
15 Nat'l Savings & Trust Co. - ist Trust 
15 Lorenzo Everett, janitor - & weeding 
front lawn 
28 Liberty Nat'l Bank - FHA for August 
28 Nat'l Savings & Trust - 1st Trust 
for August 
28 Aetna Life Insurance Co. - Public 


liability insurance 
Liberty Nat'l Bank - service charge 
for July & August 
Total Disbursements - July 
Balance 


Disburse- 
ments 


100. 
176. 


15. 
100. 


176. 


13. 


00 


60 


. 90 


Receipts 


$380. 00 
675.97 


$671.55 
$ 4.42 


1953 Disburse- 
| ments Receipts 


75 Forward 


August : 
Gross received by Agent 250.00 


(Apts. #1 and #2 vacant) $254. 42 
Charges paid by Agent: 
P.E.P. Co. 
Agent-advertising Apts. 1 & 2 
Gilliam - Apt. 4 - replacing flow 
switch on disposal & fuses 
Washington Gas Light Co. 
@llection fee 
Total Disbursements - August 66. 64 
Balance $187.78 
September 
Gross received by Agent 250. 00 
(Apts. 1 and 2 vacant) 437.78 
Charges paid by Agent: 
P.E.P. Co. $ 5.05 
Collection fee 12. 50 
Charges paid by W. L. Hart (Spl. Acct. ): 
Nat'l Savings & Trust Co. - 1st Trust 176. 00 
Liberty Nat'l Bank - FHA Loan 100.00 
Lorenzo Everett, janitor (Aug. &Sept. ) 20.00 
Paid by cash, W. L. Hart - electric 
light bulbs - State Drugs - 17th & 
Pa. Ave. (see bill) 
Total Disbursements - September 314. 74 
Balance $123. 04 





Disburse- 
1953 ments Receipts 


October 
Gross received by Agent (Apts. 2 & 3) $220. 00 
$343. 04 
Charges paid by Agent: 
Collector of Taxes, D.C.-(Apt. House 
license) | $15. 
Washington Star - Adv. 9/12, 13, 14&15 
Washington Post - Adv. 9/19 & 20 
Washington Post - Adv. 9/26 & 27 
Washington Post - Adv. 10/3 & 4 
Clinton Turner (cleaning yard & 
clearing weeds) 
PE. P,. Co, 
Washington Gas Light Co. 
Washington Gas Light Co. 
Collection fee 
Liberty Nat'l Bank, FHA Loan 
Unpaid Obligations: 


Nat'l Savings & Trust (monthly 


payment on Trust) 
Janitor's services 
Roof repair 
D.C. Real Estate Tax 
Total Disbursements and Outstanding 
Obligations $558. 93 
Deficit ($215. 89) 
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[Filed November 12, 1953] 


ANSWER OF DEFENDANT, PROTESTANT 
EPISCOPAL CATHEDRAL FOUNDATION 
OF THE DISTRICT OF COLUMBIA 


(Address: Mt. St. Alban, Washington 16,D.C.) 

This defendant, PROTESTANT EPISCOPAL CATHEDRAL FOUNDA - 
TION OF THE DISTRICT OF COLUMBIA, for its answer to the com- 
plaint filed by the plaintiffs in the above entitled action, says that it is 
a corporation incOrporated under a Special Act of Congress approved 
January 6, 1893, 27 Stat. 414, amended May 28, 1894, 28 Stat. 83; 
that it owns and operates the fund described in the will of Ellen Little- 
page Hart as ‘'The Washington Episcopal Cathedral Building Fund"; 
that it is without knowledge or information sufficient to form a belief 
as to the facts alleged in said complaint and, therefore, neither admits 
nor denies said allegations, but joins the plaintiffs in praying that the 
Court construe the will ofEllen Littlepage Hart, determine the questions 
raised in the complaint and instruct the plaintiffs with respect thereto. 

FLANNERY, CRAIGHILL & AIELLO 
By /s/ G. B. Craighill 


I certify that a copy of the foregoing ans wer was mailed on 
November 12, 1953, to Frank S. Smith, attorney for plaintiffs, 1732 
Eye Street N. W., Washington, D.C 

/s/G. B. Craighill 


Attorneys for Defendant, Protestant 
Episcopal Cathedral Foundation of the 
District of Columbia. 


[Filed November 30, 1953] 
ANSWER OF THE MASONIC AND EASTERN STAR 
HOME OF THE DISTRICT OF COLUMBIA TO COMPLAINT 
FOR CONSTRUCTION OF WILL AND INSTRUC- 
TIONS TO EXECUTORS 


For answer to the Complaint of Willard L. Hart and Thomas P. 
Littlepage, Jr., The Masonic and Eastern Star Home of the District of 
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Columbia, a corporation, states as follows: 
1. 

The defendant, The Masonic and Eastern Star Home of the District 
of Columbia, admits the allegations contained in Paragraphs 1, 2 and 
3 of the Complaint, except the allegation that this defendant is organized 
under the laws of the District of Columbia. The defendant, The Masonic 
and Eastern Star Home of the District of Columbia is organized under 
and by virtue of a special Act of the Congress of the United States. This 
defendant further states that it is without knowledge or information suf- 
ficient to form a belief as to the truth of the remaining allegations in the 
complaint and neither admits nor denies said remaining allegations of 
the Complaint. 

The defendant, The Masonic and Eastern Star Home of the District 
of Columbia, joins the plaintiffs in praying that the Court construe the 
Will of Ellen Littlepage Hart, deceased. 

/s/ Paul B. Cromelin 
/s/ Lloyd Fletcher, Jr. 
/s/ Richard L. Walsh 


of Cromelin & Townsend 
x *K * 


Attorneys for Defendant, The 
Masonic and Eastern Star 
Home of the District of 
Columbia 

[CERTIFICATE OF SERVICE ] 


[Filed December 4, 1953] 


ANSWER OF DEFENDANT, JOHN M. LITTLEPAGE 
Address: 37 West Irving Street 
Chevy Chase, Maryland 


This defendant, John M. Littlepage, for his answer to the com- 
plaint filed by the plaintiffs in the above entitled action, admits the facts 
pleaded in the complaint and joins the plaintiffs in praying that the 
Court construe the will of Ellen Littlepage Hart, determine the questions 
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raised in the complaint and instruct the plaintiffs with respect thereto. 
/s/ John M. Littlepage __ 


[Filed December 4, 1953] 


ANSWER OF DEFENDANT, LOUISE LITTLEPAGE 
FLETCHER 


Address: 3540 Davis Street, N. W. 
Washington, D.C. 


This defendant, LOUISE LITTLEPAGE FLETCHER, for her answer 
to the complaint filed by the plaintiffs in the above entitled action, ad- 
mits the facts pleaded in the complaint and joins the plaintiffs in praying 
that the Court construe the will of Ellen Littlepage Hart, determine the 
questions raised in the complaint and instruct the plaintiffs with respect 
thereto. 

/s/ Louise Littlepage Fletcher 


[Filed December 4, 1953] 
ANSWER OF DEFENDANT, JAMES H. LITTLEPAGE 


Address: 5181 Maning Place, N. W. 
Washington, D.C. 


This defendant, JAMES H. LITTLEPAGE, for his answer to 
the complaint filed by the plaintiffs in the above entitled action admits 
the facts pleaded in the complaint and joins the plaintiffs in praying 
that the Court construe the will of Ellen Littlepage Hart, determine 
the questions raised in the complaint and instruct the plaintiffs with 
respect thereto. 

/s/ James H. Littlepage 
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[Filed December 4, 1953] 
ANSWER OF DEFENDANT, RUTH FOSTER LITTLEPAGE 


Address: 37 West Irving Street 
Chevy Chase, Maryland 


This defendant, RUTH FOSTER LITTLEPAGE, for her answer 
to the complaint filed by the plaintiffs in the above entitled action, ad- 
mits the facts pleaded in the complaint and joins the plaintiffs in 
praying that the Court construe the will of Ellen Littlepage Hart, 
determine the questions raised in the complaint and instruct the plain- 
tiffs with respect thereto. 

/s/ Ruth Foster Littlepage 


ANSWER OF DEFENDANT, GERALDINE LITTLEPAGE 


Address: 3267 N Street, N.W., 
Washington, D.C. 


This defendant, GERALDINE LITTLEPAGE, for her answer to 
the complaint filed by the plaintiffs in the above entitled action admits 
the facts pleaded in the complaint and joins the plaintiffs in praying 
that the Court construe the will of Ellen Littlepage Hart, determine 
the questions raised in the complaint and instruct the plaintiffs with 
respect thereto. 

/s/ Geraldine Littlepage 


ANSWER OF DEFENDANT, WILLIAM B. FLETCHER, JR. 


Address: 3540 Davis Street, N. W., 
Washington, D.C. 


This defendant, WILLIAM B. FLETCHER, Jr., for his answer 


to the compiaint filed by the plaintiffs in the above entitled action, ad- 
mits the facts pleaded in the complaint and joins the plaintiffs in praying 
that the Court construe the will of Ellen Littlepage Hart, determine the 
questions raised in the complaint and instruct the plaintiffs with respect 
thereto. 

/s/ William B. Fletcher, Jr. 
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86 | Filed Dec. 4, 1953] 

ANSWER OF DEFENDANT, WILLIAM B. FLETCHER, 3d 

(Address: 3540 Davis Street, N.W., Washington, D.C.) 

This defendant, WILLIAM B. FLETCHER, 3d, for his answer to 
the complaint filed by the plaintiffs in the above entitled action, admits 
the facts pleaded in the complaint and joins the plaintiffs in praying that 
the Court construe the will of Ellen Littlepage Hart, determine the ques- 
tions raised in the complaint and instruct the plaintiffs with respect 
thereto. 


/S/ William B. Fletcher, 3d 


| Filed December 1, 1955] 

PRETRIAL PROCEEDINGS 
Statement Of Nature Of Case: Dec. 1, 1955 

Attached is the pretrial statement of the P. 

The Ds John Littlepage, Louise Littlepage Fletcher, James H. 
Littlepage, Ruth Foster Littlepage, Geraldine Littlepage, William B. 
Fletcher Jr., Wm. B. Fletcher III, admit the facts pleaded in the com- 
plaint and joins the Ps in praying that the Court construe the will of 
Ellen Hart. The g.a.l. for John H. Littlepage Jr., Ellen Littlepage, 
Carolyn Littlepage and Thomas P. Littlepage III, neither admit or deny 
the facts pleaded but join the Ps in praying that the Court construe the 
will of Ellen Littlepage Hart. The D Protestant Episcopal Foundation ad- 
mits that it owns and operates the fund described in the will Ellen Little- 
page Hart as "The Washington Episcopal Cathedral Fund". It neither 
admits nor denies the facts pleaded but joins the Ps that the Court construe 
the will of Ellen Littlepage Hart. 

The D The Masonic and Eastern Star Home of D.C. neither admits 
nor denies the fact pleaded, except Par. 1, 2 and 3 of the complaint and 
says that this D is not organized under the laws of the D.C. but by virtue 
of a special Act of Congress and joins the in praying that the Court 
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construe the will of Ellen Littlepage Hart. A default has been entered 
against the D Wash. Animal Rescuee, acorporation. It is stipulated 
88 that all of the devisee and legatees are of lawful age to take their 
respective shares, if any, with the exception of Thomas P. Littlepage 
Ill, who is now only 14 years of age. There are 15 general legacies 
totaling $16,000. 


Attorneys authorized to act: 
Pretrial Judge 
/s/ S$. Jay McCathran, Jr. 
/s/ Wegible 
/s/ Thomas M. Raysor 


Attorney for the Masonic and Eastern Star Home of the 
District of Columbia, defendant 


/s/ Edward M. Curran 
Pretrial Justice 


| Filed December 1, 1955] 
PLAINTIFFS' PRETRIAL STATEMENT 
This is a suit by two executors appointed May 13th, 1953 by this 
Court under the Will of Ellen Littlepage Hart, deceased, for the con- 
struction of her said Will, dated July 14th, 1946, and to instruct them 
concerning the same. Said Will was admitted to probate as a will of both 
real and personal property by this Court on May 18th, 1953. 
The said testatrix died on December 31st, 1952 leaving surviving 
her the following heirs at law and next of kin: 
Willard L. Hart, her husband and one of the 
executors; 
John M. Littlepage, her brother and one of her 
executors; (who renounced); 
Thomas P, Littlepage, her brother and one of the 


executors; 
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James H. Littlepage, her brother; and 
Louise Littlepage Fletcher, her sister; 
and as shown above the said two executors are plaintiffs herein, and 
the remaining three are among the named defendants, all of the latter 
adults have answered and seek the relief of the Court in keeping with 
that sought by this complaint. 

Testatrix left no personal property but died seized of one piece of 
real estate located in the District of Columbia known as premises 1650 
Avon Street, N. W., the same being a small apartment house containing 
four apartments of two rooms, kitchen and bath, each, now rented 
monthly at a gross rental of $410.00, which said property is valued 
between $38, 000.00 and $50,000.00, subject to a first trust on which 
there was a balance due of $18, 315.31, payable $176.00 per month, and 
a F.H.A. Improvement loan of approximately $1877.56, payable 
$100.00, both said liens as stated as of the time of death of testatrix 

but that as of this date your executors have paid from the rentals 
sums so as to reduce the first trust to a balance of $14, 794. 28 and 
have paid the F.H.A. loan in full, and have on hand, after paying all 
operational costs and taxes on said property, the sum of $1472. 52. 

The two pieces of real estate mentioned in said Will, i.e., the 
Woodley Road and Eye Street properties, were sold by testatrix in 
1951 and the first part of 1952, respectively. 

The Avon Street property was purchased originally by testatrix 
and her said husband jointly, and later at her request was placed in 
her name exclusively. 

The debts of decedent at the time of her death totalled approximately 
$1577.00 covering her last illness and burial, and as of that said time 
she owed on the Avon Street property $20, 192.87, all but the F.H.A. 
loan being secured thereon. 

The Will is quite ambiguous and was written personally by 


the testatrix. The provisions as to Emma S. Hart are of no effect 


as she survived the testatrix by approximately one month, and it seems 
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clear that the provisions as to her required that the husband of teSta- 
trix predecease the latter, which he did not do. In the disposition over 
of "the rest of may estate" devising and bequeathing the same to her 
brothers John M. Littlepage and Thomas Price Littlepage of two-fifths 
each, and to her nephew to William B. Fletcher 3rd of one-fifth, are 
not of concern as all three survived the teStatrix, all though the latter 
is subject to two conditions, the said nephew although being over twenty- 
one is not yet thirty years of age and has not married. 

The questions sought to be decided by the Court are: 

1. Do the twelve legacies to the neices and nephews et al. 
totalling $13, 000.00, to the three charities totalling $3000.00, with a 
grand total of $16,000.00, - fail because they are conditioned on 
Willard L. Hart, the husband, predeceasing testatrix so that she 
would receive the $20, 000.00 of insurance and his retirement fund, 
or are said legacies effective ? 

2. If said fifteen legacies are effective are they charged on the 
said one piece of realty. 

3. If the said realty is charged with these legacies is that charge 
subject to the life estate in Willard L. Hart. 


4. Are the residuary devises and legacies contingent on Willard L. 


Hart predeceasing teStatrix. 

5. If the realty is not charged with the said $16, 000. 00 of legacies, 
but that the devise to the residuary heirs is contingent upon the life 
estate in Willard L. Hart, is said interest therein subject only to 
his payment of the sums due on account of any mortgages, both 
principal and interest, or does he also have to charge himself with 
the costs of maintenance and repairs, etc. 

In summation, your plaintiffs as the executors under the Will of 
said testatrix, seek this Court's construction of the said will and in- 
structions resulting therefrom, as to whether or not the testatrix 
intended by the second paragraph to leave her husband a life estate 
in her realty, subject to "Mortgage payments" only, but should he 
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predecease her and she received thereby the $20, 000. 00 of life in- 
surance and his retirement fund, then the cash legacies were to be 
paid from that said source, after which both her said realty and the 
remaining personalty, if any, was to be given over to the residuary 
devisees and legatees, that to the nephew only on condition. 
STIPULAFIONS 

}.--The recerds-of the Register-cf Wills covering-the- estate of 
Edlen Lttepace Hart; -Adpinisteation -Noe--32,832,- be admitted in 
evidence without further proof, and that.a eertified copy-of Wil; the 
appeintment of-+the-exeeutors, and-the first-aecount be-aeeepted in-ori- 
denee-without further-precfs 

H. --Fhat the testatrix was-survived solely by-the five heirs, -at 
lew-and next-of-kin stated in-their-pretrial statement, -and are-al-suis 
HEELS 

H--That-the two insurance policies were-in full-force andeffect 
en-uy- 14, -1946 and-on-December 31st, -1952,- totalling $20, 000. .00- 

IV.-That all-of the-individual devisees and-legatees-are-cf-lawhil 
age-to-take their respective shares, -if-any, -with-the exception of 
Thomas -P,- -Littlepage,- 3rd, - who-is now only-about-14-years of-age. 

Y.- That aplintiffs-be-cranted-a-default judgment-against-any-of 
the corporate legatees-who-have not-answered-hereimn 

Vi--That at the-time ofthe execution-of her- will-and-that-at-no 
time between thattime and-her death, -did- testatrix have-sufficient cash 
te pay-the $16, 000, .00-in legacies,-.and that-as-of-the time-of the-execution 
ef the-said will-she-and her-husband-were borrowing money, -by necessity, 
to- remodel the-E ye-Street-property. 

Plaintiffe-alse seek-to amend-the-Complaint-to-state-that- the will 
provided for-only-15-general-legacies-totalling-$16, 000-00, instead-the- 
16-stated for-a total of $17,000-00 in-paragraph No-8and under prayer 
No.-3- 

Respectfully submitted: 
/s/ S. Jay McCathran, Jr. 


December ist, 1955. Washington Loan & Trust Bldg. 
Washington 4, D.C. 





[Filed April 13, 1956] 
MEMORANDUM OPINION 


WILKIN, District Judge (By Designation): 

At the conclusion of the trial the Court announced its interpre- 
tation of the Will, saying in substance that it seemed clear that the 
testatrix intended to give her husband a life estate in all real estate 
that she owned. One of counsel, however, asked leave to file a brief. 
Leave was granted and time fixed for the filing of opposing brief. 

The Court has considered the briefs which have been filed, but has 
not changed the interpretation previously announced. 

The will says, "I leave my husband, Willard L. Hart, a life 
interest in any and all real property that Iown." That clear statement 
stands alone. The Will indicated that there was an agreement or under- 
standing between the husband and wife. The Will says, 'tHe chooses 
and desires this life interest in lieu of any dower, etc." 

What is said subsequently in the Will about management and 
mortgages does not change or modify the express grant of a life estate. 
When the Court finds that it was the intention to grant a life estate, 
then the law determines what that life estate is in the circumstances. 


The Court, therefore, answers the four questions presented by the 


executors (Memorandum, page 1) in the following manner: 


"ONE: Are the twelve legacies to the sister, brothers, nieces, 
and nephews of the testatrix, totaling $13,000.00, and to the three 
charities, totaling $3,000.00, conditioned on Willard L. Hart, the 
husband, predeceasing the testatrix, so that she would receive the 
$20, 000. 00 of life insurance, on his life, and his United States re- 
tirement fund, as the sources from which said legacies were to be 
paid?” 

Answer: No. 

"TWO: If said legacies are not conditioned on said husband pre- 
deceasing said testatrix, are they charged on the realty?" 

Answer: Yes. 
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“THREE: If said legacies are a charge on the realty, is the 
charge subject to the "life interest" of said husband in the realty?" 

Answer: Yes. 

"FOUR: (a) If said husband receives a life interest in the realty, 
is that interest a "life estate, " 

Answer: Yes. 

'(b) And if so, is said estate conditioned on his paying 
principal on the trust lien placed thereon." 

Answer: No. 

'"(c) Or is it conditioned only on his paying the interest 
on said trust, in addition to taxes, maintenance and repairs." 

Answer: Yes. 

The executors are, therefore, authorized to sell the real estate 
in order to pay debts, the value of the devise of a life estate, and the 
legacies as far as proceeds will permit. 

Counsel for plaintiffs may prepare and submit findings of fact, 
conclusions of law, and a final order, and submit copies thereof to 
counsel for defendants. 


/s/ R. N. Wilkin 
U. S. District Judge 


Washington, D.C., 
April 12, 1956. 


[Filed May 7, 1956] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This is a suit for the construction of the Will of Ellen Littlepage 
Hart, dated July 14, 1956, who died December 31, 1952, instituted 
by the executors, as plaintiffs herein, Willard L. Hart, and Thomas P. 
Littlepage, Jr., the husband and brother, respectively, of said decedent, 
which Will had been theretofore admitted to probate by the Probate 
Branch of this Court, said executors duly qualifying thereunder; and 
said executors sought the instructions of the Court in keeping with its 


interpretation of the ambiguous portions of the Will and for instructions. 
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FACTS 

That all parties in interest were before the Court at the time of 
héaring, the plaintiffs as executors, the defendant heirs and legatees, 
either by counsel or by answers in proper person and the minors, by a 
Guardian Ad Litem appointed by this Court. 

Elien Littlepage Hart, the above named decedent, died on Dec- 
ember 31, 1952, leaving a Last Will and Testament, dated July 14, 
1946, written by said testatrix, which was duly admitted to probate 
and record as a Will of real and personal property by the Probate 
Branch of this Court on May 18, 1953, in Administration proceeding 
Number 82832, and Letters Testamentary were therein granted by 
said Court to the said Willard L. Hart and Thomas P. Littlepage, Jr., 
who were thereupon duly appointed and qualified as said executors on 
May 21, 1953, and remained duly acting and qualified at the time this 
suit was filed and of hearing hereon. 

That at the time teStatrix executed her said Will she was possessed 

of the two pieces of real estate mentioned in the Will, namely 3505 
Woodley Road, Northwest and 1907 Eye Street, Northwest; that both 
had been or were being remodelled from funds borrowed by the Testatrix 
and her said husband, jointly; the Eye Street work not being completed 
until some time in 1947, and that as to both said pieces of real estate 
the testatrix had an estimated gross equity of between $20, 000.00 and 
$25, 000. 00. 

That the Eye Street property was disposed of by testatrix in 
February, 1951, showing a profit, on paper, of about $15, 000.00, and 
upon the sale of the Woodley Road property an additional profit of about 
$10, 000.00, was realized; that the proceeds of the sale from the latter 
were invested in the purchase of a home at 1312 31st Street, Northwest, 
titled in both said wife's and husband's names jointly, and remained 
that way at the time the wife, said testatrix, died, title therefore be- 
came vested in the said husband by survivorship. 

That at the time the testatrix made her Will she owned no per- 
sonality other than her interest in a joint bank account, consisting 
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primarily of the income from the husband's salary and moneys deposited 
from joint loans being made to remodel the Eye Street real estate. 

That at the time the decedent died, she owned no personal property 
independently of her husband whatsoever, but owned real estate titled in 
her name known as lot 223, square 1282, improved by premises known as 
1650 Avon Place, Northwest in this City and District, the same being a 
small apartment house, containing four apartments of two rooms, kitchen 
and bath each. 

That said real estate was purchased by the testatrix and her 
husband jointly at a cost of $15, 400.00, they assuming two trusts totalling 
$13, 400.00 and paying $2,000.00 cash, which the husband had obtained 
from a loan on his government life insurance in the amount of $2, 700. 00; 
this property they remodelled with funds jointly borrowed from the bank, 
at a total cost of approximately $30, 000.00, and on completion they bor- 
rowed by way of a first trust in the sum of $22,000.00, anda F.H.A. 
loan of approximately $6,000.00, repaying therefrom said loans, with 
the exception of $2, 700.00 the husband had borrowed, which has never 

been repaid; that upon the completion of the remodelling and the 
renting of said apartments the testatrix induced the said husband to 
execute the necessary deed to put the title in the teStatrix's name solely. 

At the time the testatrix died said Avon Place property was ap- 
praised at $47, 000.00; and was encumbered by two liens, an amortized 
first trust on which was due approximately $18, 740.59, payments on 
which amounted to $176.00 monthly, including interest at four and one- 
half per cent per annum; and an F.H.A. loan then amounting to approxi- 
mately $1, 877.56, payable at $100.00 per month including interest at 
four per cent per annum; and that based on said appraisal and said liens, 
testatrix had an equity in said real estate of approximately $26, 381. 85. 

That the net income from the rentals received on said real estate, 


after paying the aforesaid loans, taxes, maintenance and operating 


costs, for the years following the testatrix's death amounted to the fol- 
lowing; for the year 1953, $32.11, for the year 1954, $499.47, and for 
the year 1955, $1,064.83, with a total for the three years in the sum of 
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$1, 596. 41; the executors, acting through the co-executor husband 
duly managed said real estate and made all of the aforesaid payments 
from the said receipts for rentals, in addition to the Court costs of this 
suit, and of the administration of said decedent's estate up to this time. 

That at the time of hearing of this case, to wit, March 20, 1956, 
the said first trust had been reduced by payments from the aforesaid 
source to approximately $14, 309.04, and the F.H.A. loan had been 
paid orf in full. Therefore the said co-executor husband had paid out of 
said rental receipts a total of approximately $6, 309.11, on account of 
the principal of said liens. 

That the said husband, the sole witness to testify and identify all 
documenatry evidence admitted, is Clerk of the United States Court 
of Claims, has been employed by the United States government for ap- 
proximately thirty-six years, is still subject to the benefits of the 
Civil Service Retirement Act, and has continuously carried two life 


insurance policies on his life since prior to the time testatrix 


executed her Will, in the total amount of $20,000.00, less the $2, 700. 00, 


loan aforesaid. 


That the testatrix having died leaving no personal property, there 
is therefor a deficiency therein to pay the $16, 000. 00 of legacies set 
forth in the Will to the sister, brother, nieces and nephews of said 
decedent, and the three charities named, besides the debts, consisting 
of the costs of administration and of this suit, fees to the Guardian Ad 
Litem and counsel for the executors, said total debts estimated at this 
time as approximately $1, 900.00. 

That the executors asked the Court to construe the Will by answering 
certain specific questions, as are hereafter set forth, for authority to 
sell the real estate to pay debts and legacies, and for such other relief 
as the case may require. 

CONCLUSION OF LAW 

The Court has jurisdiction of the subject matter of this suit and 
the parties plaintiffs and defendants, all of whom were before the Court 
at the time of the hearing, either by their respective counsel of record 
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or by their answers filed in proper person, and by the Guardian Ad 
Litem appointed by this Court for the four minors herein. 

The Court in its written opinion dated April 12, 1956, stated the 
specific questions asked by the executors and gives the answers thereto 
thus concluding as follows; 

"That the testatrix intended to give her husband a life estate in 
all real estate that she owned.* * The Will says, 'I leave my husband, 
Willard L. Hart, a life interest in any and all real property that I 
own.’ That clear statement stands alone. The Will indicated that 
there was an agreement or understanding between the husband and wife. 
The Will says, 'He chooses and desires this life interest in lieu of any 
dower, etc.'" 

"What is said subsequently in the Will about management and 
mortgages does not change or modify the express grant of a life estate. 

116 When the Court finds that it was the intention to grant a life 
estate, then the law determines what that life estate is in the circum- 
stances. The Court, therefore, answers the four questions presented 
by the executors in the following manner:" 

"ONE: Are the twelve legacies to the sister, brothers, nieces, 
and nephews of the testatrix, totaling $13,000.00, and to the three 
charities, totaling $3,000.00, conditioned on Willard L. Hart, the hus- 
band, predeceasing the testatrix, so that she would receive the 
$20, 000. 00 of life insurance, on his life, and his United States retire- 
ment fund, as the source from which said legacies were to be paid?’ " 

“Answer: No. 

"' TWO: If said legacies are not conditioned on said husband 
predeceasing said testatrix, are they charged on the realty?’ " 

"Answer: Yes. 

"' THREE: If said legacies are a charge on the realty, is the 
charge subject to the life interest of said husband in the realty? ' " 

"Answer: Yes. 

'"*' FOUR: (a) If said husband receives a life interest in the realty, 
is that interest a life estate, 
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Answer: Yes. 

(b) And if so, is said estate conditioned on his paying princi- 
pal on the trust lien placed thereon, 

Answer: No. 

(c) Or is it conditioned only on his paying the interest on 
said trust, in addition to taxes, maintenance and repairs?' " 

Answer: Yes. 

*The executors are, therefore, authorized to sell the real estate 
in order to pay debts, the value of the devise of a life estate, and the 
legacies as far as proceeds will permit." 

"Counsel for plaintiffs may prepare and submit findings of fact, 
conclusions of law, and a final order, and submit copies thereof to 
counsel for defendants." 


/s/R. N. Wilkin 
Judge 


(Signed) 
S. Jay McCathran, Jr. 
Attorney for the executors 


[SERVICE] 


Mr. Arthur L. Willcher 

Mr. Ira H. Pearce 

843 Investment Building 

Washington, D.C. 

Attorneys for:-Carolyn L. Pearce, et al 


Mr. Lloyd Fletcher 
National Press Building 
Washington, D.C. 


Attorney for the Masonic and Eastern Star Home of the District of 
Columbia. 


To: Mr. G. Bowdoin Craighill and Mr. Llewellyn C. Thomas 
Hibbs Building 
Washington 5, D.C. 


Attorneys for the Protestant Episcopal Foundation of the District 
of Columbia 


To: Mr. Richard A. Mehler 
Wyatt Building 
Washington, D.C. 
Guardian Ad Litem 
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Please take notice that the foregoing Findings of Fact and Con- 
clusions of Law, and the Order Construing the Will and Instructions 
to the Executors transmitted therewith, will be presented to the Court 
for its signature, on Monday next, May 7th, 1956, at 9:45 o'clock A.M., 
or as soon thereafter as Judge Wilkin can receive the same; or at such 
time thereafter as the Court may direct, or as may otherwise be stipu- 
lated or agreed to by counsel for the respective parties to this cause, 


and the Court may approve. 


/s/§. Jay McCathran, Jr. 
Attorney for the executors 


May 1, 1956 


[Filed May 7, 1956] 

ORDER CONSTRUING WILL AND INSTRUCTIONS TO EXECUTORS 

This cause having come on for final hearing before the Court, 
sitting without a jury on March 20, 1956, on the complaint, filed herein 
by the plaintiffs, Willard L. Hart and Thomas P. Littlepage, Jr., as 
executors of the estate of Ellen Littlepage Hart, deceased, for con- 
struction of the Will of said testatrix, dated the 14th day of July, 1946, 
and for the Courts instructions to said executors; and the answers filed 
herein by the defendants, either in proper persons or by counsel, and 
the answer of the Guardian Ad Litem appointed by the Court for the 
four minor legatees; all of said defendants having joined plaintiffs in 
asking the Court to construe said Will and to instruct the executors 
thereon; and same having been fully heard by the Court, counsel having 
argued the same and opportunity having been granted for the filing of 
briefs and those as desired having filed the same; and upon consideration 
of all of the evidence adduced before it, and of the foregoing, and the law 
applicable thereto and the Court having thereupon made and entered herein 
its Findings of Fact and Conclusion of Law; it is, therefore, by the Court, 
this 7th day of May, A.D., 1956. 

ADJUDGED and ORDERED as follows: 

1. That the twelve legacies to the sister, brothers, nieces and 
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nephews of the testatrix, Ellen Littlepage Hart, deceased, totalling 
$13, 000.00, and to the three charities, totalling $3,000.00, all as is 
provided for in the sixth (6th) paragraph of said Will, are not conditioned 
on Willard L. Hart, the husband of the teStatrix, predeceasing the 
testatrix so that she would receive the $20, 000.00, of life insurance on 

his life and the benefits from his United States Retirement Fund, 
as the sources from which the said legacies were to be paid. 

2. That the aforesaid legacies are a charge on the real estate of 
which the testatrix died seized, subject to the "life interest" therein 
of the said husband, Willard L. Hart, as is provided for in the second 
paragraph of the said Will. 

3. That the said life interest given and devised to the husband, 
Willard L. Hart, is a life estate, wherein he takes and receives the 
Same, subject only to his paying the interest on the trust and the F.H.A. 
Lien, by which said real estate was encumbered at the time the testatrix 
died, and his paying in addition to said interest, the taxes, maintenance, 
operational costs and repairs, he being not required to pay any part of 
the principal due on account of said trust or lien from and after the date 
of the death of said testatrix, to wit, December 31, 1952. 

4. That said testatrix having died without leaving any personal 
property, the Court finds therefore, that there is in fact a total deficiency 
of personalty belonging to the estate of said testatrix with which to pay 
the debts estimated, at approximately $1900.00, and to pay the said 
legacies totalling $16,000.00, authorizes and directs the executors to 
sell the real estate of which said testatrix died seized, so as to pay 
the debts, the value of the devise of a life estate to the husband, including 
but not limited to reimbursement to him of all moneys heretofore paid 
out by him on account of the principal of said trust and lien which existed 
and were encumbered on said real estate at the time of the death of said 
testatrix, and to pay the legacies provided for in said Will as far as 
the net proceeds of said sale will permit, after paying the costs of ad- 
ministration in proceedings number 82, 832 as have heretofore, or may be 


hereafter, incurred, including costs of this suit. /s/ R. N. Wilkin 
Judge 
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| Filed May 17, 1956] 

MOTION FOR JUDGMENT N.O.V. OR IN THE ALTERNATIVE 

FOR A NEW TRIAL AND TO AMEND FINDINGS OF FACT 

AND CONCLUSIONS OF LAW 

The defendants Carolyn L. Pearce, John M. Littlepage, Ruth 
Foster Littlepage, John M. Littlepage, Jr., Geraldine Free Littlepage, 
Louise Littlepage Fletcher, William B. Fletcher, Jr., William B. 
Fletcher, III, James H. Littlepage move the Court for an order grant- 
ing a judgment non obstante verdicto or in the alternative for a new trial 
and to amend the findings of fact and conclusions of law and for reason 
therefore aver as follows: 

1. The findings of fact and conclusions of law are contrary to the 
evidence and the weight thereof. 

2. The findings of fact and conclusions of law are contrary to 
law. 

3. The conclusions of law and order of this court dated May 7, 
1956 are beyond the jurisdiction of this Court. 

4. In particular these defendants aver that the Court has over- 
looked completely the moneys inherited by the wife from her family 
which went into the properties owned by her or by her with her husband; 
that there is no evidence whatsoever showing any inducement by the dece- 
dent as to her husband concerning the placement of certain property in 
her name solely; that there is any deficiency whatsoever to pay the legacies 
as they are not due until after the termination of the life estate; that there 
was any evidence whatsoever for a finding or conclusion of law that there 
was an agreement or understanding between husband and wife that the 
husband was to obtain a life estate in the real estate owned by the wife 
upon which he would not have been required to pay amortization upon 
the encumbrances upon such property; that the Court is without juris- 
diction to order paid the value of any life estate to the plaintiff Hart; 


that the court is without jurisdiction to change the terms of the will 


which requires payment by the plaintiff Hart of the amortization upon 
the encumbrances upon the property which is his obligation according 
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to the terms of the will and the notes executed by him and that the 
court was otherwise in error in its findings of fact, conclusions of law 
and judgment. 
/s/ Arthur L. Willcher 
/s/ tra H. Pearce 


Attorneys for 
Carolyn L. Pearce, etal 
* * * KX * 


122 A copy of the foregoing has been mailed this 17th day of May, 

1956, toS. Jay McCathran, Washington Loan & Trust Building, Wash- 
ington, D.C., attorney for the executors; Lloyd Fletcher, National 
Press Building, attorney for Masonic and Eastern Star Home of the 
District of Columbia; G. Bowdoin Craighill, Hibbs Building, Washington, 
D.C., attorney for Protestant Episcopal Cathedral Foundation of the 
District of Columbia; and to Richard A. Mehler, Guardian Ad Litem, 
Wyatt Building, Washington, D.C. 

/s/ Arthur L. Willcher 

/s/ Ira H. Pearce 


Attorneys for 


Carolyn L. Pearce, et al 
* * * KX * 


148 | Filed June 22, 1956] 


ORDER 
The motion of the defendants, Carolyn L. Pearce, John M. Little- 
page, Ruth Foster Littlepage, John M. Littlepage, Jr., Geraldine Free 
Littlepage, Louise Littlepage Fletcher, William B. Fletcher, Jr., 
William B. Fletcher, III, and James H. Littlepage, for judgment 
N.O.V. or in the alternative for a new trial and to amend findings of 
fact and conclusions of law, overruled. 


ENTER: June 22, 1956. 


/s/ R. N. Wilkin 
U.S. District Judge 
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| Filed July 17, 1956} 
NOTICE OF APPEAL 

Notice is hereby given this 16th day of July, 1956, that the defen- 
dants, John M. Littlepage, Carolyn L. Pearce, Ruth Foster Littlepage, 
John M. Littlepage, Jr., Geraldine Free Littlepage, Louise Littlepage 
Fletcher, William B. Fletcher, Jr., William B. Fletcher, III, James 
H. Littlepage, and Ellen Littlepage, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 22nd day of June, 1956 in favor of Thomas P. Little- 
page, Jr., and Willard L. Hart, as executors against said John M. Little- 
page, Carolyn L. Pearce, Ruth Foster Littlepage, John M. Littlepage, 
Jr., Geraldine Free Littlepage, Louise Littlepage Fletcher, William B. 
Fletcher, Jr., William B. Fletcher, III, James H. Littlepage, and 
Ellen Littlepage, construing the last will and testament of the decedent, 
ordering the sale of the property, and each part of such order and judg- 
ment of the Court denying the motion for judgment N.O.V. or in the 
alternative for a new trial and to amend findings of fact and conclusions 
of law. 


/s/ Arthur L. Willcher 


Attorney for defendants 
* * x * 


/s/ Ira H. Pearce 
Attorney for defendants 
a copy mailed to 
FrankS. Smith* * * 


and S. Jay McCathran, | 
* * 2 
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1 [Filed August 13, 1956] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C., 
Tuesday, March 20, 1956 
The above-entitled matter came on for hearing before Honorable 
Robert N. Wilkin, in Courtroom No. 14, United States Court House, 
Third Street and Constitution Avenue, Northwest, Washington, D.C., 
commencing at 10:00 o'clock a.m., March 20, 1956. 
APPEARANCES: 
On behalf of the Executors: 
S. Jay McCathran, Esq. 
Guardian Ad Litem: 
Richard A. Mehler, Esq. 
On behalf of Carolyn L. Pearce: 
Ira H. Pearce, Esq. 
On behalf of the Episcopalian Foundation: 


Llewellyn C. Thomas, Esq., 
Richard L. Walsh, Esq., and 
Lloyd Fletcher, Esq. 


a * * x * *x 
3 MR. MC CATHRAN: * * * 

Your Honor has probably noted that there are no contested questions, 
from the standpoint that we are all seeking an interpretation of the will 
and instructions to the executor. 

& THE COURT: I was going to ask that very question, and you have 
answered it. 

I couldn't discover any contest from the pleadings. Are you in 
agreement about the interpretation of the will? 


* * *K ae oe cs 
MR. MC CATHRAN: * * * 
5 Then we come to what we think are the questions we are going 


to ask Your Honor to decide, and those are the fifteen legacies totaling 
$16,000, whether they are charged on the real estate or not, disposed of 





under the estate, or chargeable to Mr. Hart. 
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Another question is if Mr. Hart receives it, is the interest 
condition on the principal on the mortgage or trust, or just the normal 
interest, taxes, and maintenance of the property of his life estate. 

x * * * * * 

MR. MC CATHRAN: I wonder if the record should show we are 
offering the administration case in its entirety, in the record. Iam 
sure the copies you have are correct, though. 

me Ba x ak Me x 

WILLARD L. HART, 
the Haintiff herein, * * * 
DIRECT EXAMINATION 
BY MR. MC CATHRAN: 

Q. Will you state your full name, sir? A. Willard L. Hart. 

* * * ca aE % 

Q. And what relation were you to the decedent? A. I was her 
husband. 

* ak * * x * 

Q. Now, Mr. Hart, * * * do you know when she made this will? 

Q. The date was July 14th, 1946. 

Now, at that time, state, if you know, what real estate the testatrix 
owned. A. 1907 1Street, Northwest, and 3505 Woodley Road, North- 
west. 

Q. Those are the two pieces of property, mentioned by her in 
her will, that she owned at that time? A. That is correct. 

Q. Now, do you know the total value, or approximate equity, 
in these two pieces of real estate she held at that time? A. Might be 
approximately $30, 000. 

5a * * aK mK a 

Q. Asa matter of fact, Mr. Hart, were you not at that time in 
the process of remodeling I Street? A. That is right, sir. 

Q. Now, I speak of you with respect to these properties. Were 


these two properties in her name solely, both I Street and Woodley 
Road? A. They were, in 1946. 
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Q. But the cost of remodeling, and so forth, how were they borne, 
do you recall, generally speaking? A. On loans mostly, from the 
Liberty National Bank. 

Q. Those loans were loans procured by whom? A. By myself 
and my wife. We both signed the notes. 

Q. At this time Mrs. Hart was not employed, was she? A. No, 
Sir. 

Q. She had no other independent estate, did she, other than your 
resources and this real estate? A. None whatsoever, to my knowledge. 
Q. Now, then, do you recall when the I Street property was 
finally completed, the remodeling? A. Most of it was in 1946, but 

there were a few additional expenditures in 1947. 

Q. Now, do you recall, also, the Woodley Road property -- 

Do you recall what you paid for the Woodley Road property? A. $17,500, 
I believe it was. 

Q. And did you remodel it also? A. Yes, sir. 

We spent about $17,000, a little over, in remodeling that. 

Q. So that, can you state approximately what your equity was in 
the Woodley Road property ? Let me ask you this way: 

Was that property estimated, the equity in that property, estimated 

at between $10, 000 and $15,000? A. I believe that is what it was. 
I don't have the figures here with me. 

Q. Do you wish the Court to understand that the total equity, as 
you have given, in these two pieces of property, I Street and Woodley 
Road, ran between $20, 000 and $30,000? A. That is right, sir. 

Q. Now, when the Woodley Road property was sold, what profit, 
if you recall, did you realize on that? A. Received a check for 
$27, 322. 19. 

Q. And when was that, do you recall? A. It was February 2lst, 
1952. 

Q. And do you know how that check was drawn? A. Made payable 
to both Mrs. Hart and myself. 

Q. Now, I direct your attention to March the 12th, 1952, which 
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was approximately a little less than a month from the date of the sale 
of this Woodley Road property, and ask you if at that time whether you 
and Mrs. Hart purchased 1312 31st Street, Northwest. A. We did, 
on March 12th, 1952. 

Q. And was the profit from the Woodley Road property utilized 
in purchasing that? A. Yes, a portion of it. 

Q. And how was that 3ist Street property titled? A. Jaintly 

owned. 

Q@. And did that remain so to the time of her death? A. Yes, sir. 

Q. You survived to the possession of it? A. Yes. 

Q. At the time that your wife executed her will, on July the 14th, 
1946, did she have or possession any amount of personal property, cash, 
or thelike? A. What was that date? 

Q. July the 14th, 1946. A. No. 

Q. Now, did she not inherit approximately $10, 000 from her 
mother and, if so, when was that? A. She inherited $10, 000 from 
her mother in 1943, the latter part of 1943. She borrowed $5, 000 
from her mother to put on the I Street house, and she received the 
balance in 1943. 

Q. And do you know whether she had any of that cash remaining 
at the time she executed her will, or died? A. No; Iam sure she did 
not. 

Q. Incidentally, when did she die, Mr. Hart? A. December 3ist, 
1952. 

ae * * aK aK K 

Q. Now, can you tell the Court just how you know that she did 

not have any cash at the time that she executed her will? A. That 
was the time when we were remodeling the residence on I Street, making 
a doctor's office, and we borrowed quite a large sum of money from the 
Liberty National Bank to do that work, and we had no money to put in 


of our own. 
* 
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Q. And what part did you play in obtaining those loans, Mr. Hart? 
A. Well, I contacted the bank and obtained the loans, and I and my 
wife both signed the notes. 

Q. You both signed the notes? A. That is correct. 

MR. MC CATHRAN: I wonder if you gentlemen have any objection 
to this being offered in evidence? We would like to offer this in evidence. 

(No response. ) 

THE COURT: It will be received in evidence, there being no ob- 
jection. 

(Plaintiff's Exhibit No. 1 was received in 
evidence. ) 
BY MR. MC CATHRAN: 

Q. I understood you to say you endorsed those notes? A. Yes, 
sir. 

Q. And then subsequently, with those loans, reduced to a mortgage 
on the I Street property? A. That is right; yes, sir. 

Q. Now, do you know what bank accounts Mrs. Hart had on 
July 14th, 1946 and, if so, where were they? A. We both had two 
joint accounts, one a special account, and one a regular account, at the 
Liberty National Bank. 

Q. Are you able to state to the Court in finality that those are 
the only two accounts she had? A. To my knowledge, those are the 
only two she had. 

ae * * mK xk * 

Q. Now, coming to the time of December the 31st, 1952, when 
you state Mrs. Hart died, tell us what property, real and personal, 
she had title to at that time. A. She owned 1650 Avon Place, and we 
jointly owned 1312 31st Street, Northwest. 

Q. The latter was your residence, was itnot? A. Yes, sir. 

Q. Now, state, if you know, how much cash was on hand at 
that time, and how held. A. $4, 386.96; jointly held at the Liberty 
National Bank. 
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Q. At that time were you remodeling any particualr property ? 
A. We were remodeling 1312 31st Street. 

Q. And what was the source of this $4, 386.96, if you know? 

A. Most of it was from loans from the Equitable Cooperative Building 

Association, who owned $21, 000 on that house. 

Q. Do you know, or do you have any definite recollection of how 
much of that cash in the bank was a portion of this loan from the Equitable ? 
A. I would say approximately $4, 000. 

* a * ak me ok 

A. The Avon Place was purchased July the 8th, 1949, and at that 
time it was jointly owned. We paid for the building, which was $15, 400, 
assuming a first and second mortgage, a total sum of $13,400. We paid 
cash of $2, 029.92 to the Realty Title Company. 

Q. Now, did any part of that cash from any personal loans or 
moneys of yourown? A. Yes. 

I can't tell you offhand how much we had in the bank at that time, 
but that was our own money. 

Q. Iask you if you borrowed any money in connection with that 
on your Government Service insurance? A. Yes, I borrowed on May 
the 2nd, 1949, $2, 765. 64. 

Q@. And do you recall the date that you purchased, or closed the 
purchase of the Avon Street property? A. I think it was June 8th, 

19.49. 

aK * * ae aK ak 

Q. And was that part of the improvement costs that went into 
the Avon Street property? A. That was part of the down payment. 


* * * *x * * 


Q. On the Avon Street property? A. Yes. 
* * * cS * * 


Q. At the time you purchased this property, how was it purchased, 


in whose name? A. Jointly owned by my wife and myself. 


Q. After it was completed and you had rented it, was any change 
made in the title of the property and, if so, what? A. Yes, sir. 
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I turned over my share and gave her fee simple in it. 

Q. You deeded it over to her; is that correct? A. Yes. 

e ak * sd * * 

MR. MC CATHRAN: I am offering this in evidence. First, 
December the 31st, 1952, which is the date of death, appraised at 
$47,000, and as of the current date, the value of $38, 500. 

x * *K oe x 

BY MR. MC CATHRAN: 

Q. Since Mrs. Hart's death, have you been managing the Avon 
Street property? A. Yes, sir. 

Q. And you have testified, have you not, that this is the only 
piece of property that she owned at the time she died, solely? A. Yes. 

Q. The other piece being joint, at 31st Street, with you? A. Yes. 

* * * * * * 

Will you give us the profit for the year of 1953? A. $32.11. 
In 1954? A. $499.47. 
And for 1955? A. $1, 064. 83. 

Q. So that over the three-year period, a total of those figures 
is the total profit that has been made? A. Yes; $1, 596.41 net. 

Q. Now, at the time Mrs. Hart died, what encumbrances were 
on the Avon property, and the amount? A. Well, on December the 
15th, 1952, there was a balance due the National Savings and Trust 
Company in the sum of $18, 740. 59. 

Q. What was that secured by, if anything? A. A first trust 


amortizing loan, at 4-1/2 per cent interest. 
Q. How was that payable? A. $176 per month. 
Q. And have you been paying those payments, curtailing the 


principal? A. I have. 

Q. Out of the collection of the rents? A. Yes, sir. 

Q. Now, was there any other loan, improvement loan or the like, 
on that property at the time, and if so, what was the amount? A. There 
was an FHA loan, andI am sorry, but I don't have the figures. 
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Q. Iask you if $1, 877.56 was the amount of that? A. That is 
the approximate amount, yes. 

Q. That is shown in your pleadings, I believe. 

How was that loan repayable? A. Ata hundred dollars a month, 
payable to the Liberty Bank. 

Q. So that, out of the rent and the figures you have shown, you 
have paid $176 of the first trust, and $100 on this improvement lien, 


making a total of $276 per month; is that correct, sir? A. Yes. 


Q. And can you tell us what the balance is due, as of this time? 
A. Yes, sir. 

Q. On the first trust and on the FHA loan. A. The FHA loan has 
been paid off, and the balance on the trust, as of March 14th, is 
$14, 309. 44. 

Q. So that, in the managing of this property, you have enhanced 
the value of the real estate's worth by the reduction of these two mort- 
gages? A. Yes, sir. 

Q. Now, also, have you paid out of the income of this property 
the cost of this suit and the probate cost and the administration of the 
estate? A. Yes, sir; I have. 

Q. Now, at the time that Mrs. Hart died, I ask you if you still 
had in full force and effect the two insurance policies mentioned by 

her in her will, the fourth paragraph thereof, the Veterans' 
insurance of $10,000, and the $10, 000 policy in the State Mutual 
Life Insurance Company? A. Yes, sir. 

Q. And were they in the full amount at that time, or was either 
of them subject to a loan? A. The Government policy was subject to 
this loan of $2, 700. 

ok * aK x x * 

Q. Now, are you still subject to the retirement benefits, or were 
you still, at the time she died, subject to retirement benefits of the 
United States Government, which you referred to in this same paragraph? 


A. Yes. 
* 
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MR. MC CATHRAN: That concludes our witnesses. 

THE COURT: Do counsel have any other questions of this wit- 
ness ? 

(No response.) * * * 

MR. MC CATHRAN: That is our case-in-chief. 

THE COURT: Very well. 

MR. MC CATHRAN: If Your Honor please, I feel that Your Honor 
has heard the evidence and needs very little argument from counsel. 


* * X* * * * 


MR. MC CATHRAN: 


* * * * * * 


She goes on to say something that has to be, we feel, interpreted 


two ways. The first is that she says he shall have the sole management 


and proceeds after any mortgage payments are met.* * * 


She goes on and says in this last paragraph: 

"I hereby authorize my husband, Willard L. Hart, to place a 
mortgage on 1907 I Street, to cover the cost of the repairs and altera- 
tions now being made, and pay off all indebtedness and notes at the 
Liberty National Bank --" and they are the notes that we have shown by 

testimony. 

"I direct my husband to try to secure an amortizing mortgage 
which will pay off in twelve years or sooner, if he desires." 

* * aK ae x 

THE COURT: Do other counsel have anything to say at this time? 

MR. MEHLER: * * * 

Admittedly, an incident of a life estate does not include the ob- 
ligation that the life tenant shall pay the encumbrances, pay against the 
principai, but I don't think that means that a testator cannot change a 
legal life estate to something else. 

In other words, if the deceased had intended, in drawing this 
will, to take away or detract or add to the life estate, which we know 
is the law, I think she had a right to do that, and I think she expressedly 
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intended to do that, from the language, and I quote: 


. Shall have management and proceeds after any mortgage 
payments are met." 


* * * ae om * 


THE COURT: It is conceded that the words "life interest" means 
life estate? Is there any dispute about that? 

MR. PEARCE: You mean, full life estate? 

THE COURT: I mean for the first premise, is what I am trying 


to develop. 

MR. MC CATHRAN: I think life estate is just to whatever the 
provisions are of the mortgage. 

ok * *K * * 

THE COURT: Let me interrupt there. It was an amortizing 
mortgage, and that would be payments on the principal, as well as 
the interest; is that right? 

MR. MC CATHRAN: That was true at the time she died. 

THE COURT: Of both mortgages ? 

MR. MC CATHRAN: The payments were $176 a month on the Avon 
Street property. The principal is $18, 000-and-some-odd, at 4-1/2 
per cent interest, so the portion of each $176 was applied as payable 
each month to interest, and the balance went to the principal, and that 
is the way it has been going ever since she died. Of course, that is 
the way it was when she died. 

* * * 

THE COURT: * * > 

Now, then, I doubt whether she meant, or had in mind, that there 
was an amortizing mortgage here, or what she says about it; I doubt 
whether that should be construed to mean that he should pay the whole ob- 
ligation. It did not impress me that way, and my general impression was 
that he was to have a life estate and enjoy the full management and all 
the proceeds from it, upon the condition that he pay the interest on the 


obligations, keep the obligations at least current. 
* 5 * * 
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MR. McCATHRAN: There is no question but one of the executors 
who didn’t wish to testify, Mr. Littlepage, Jr., feels he (Mr. Hart) was 
required to pay the principal on the mortgage. I believe that is correct, 
is it not? You have that feeling it was a requirement? 

MR. LITTLEPAGE: I think we should put the question to the 
Court for interpretation, and I don't think that I should advocate one 
view or the other. I think I should just point out what the will says, 
particularly in the first paragraph, but, as executor, I don't believe 

that I should stand here and advocate one thing or the other be- 
cause, aS you can See in the will, my personal interests are involved 
in the thing, so I would rather stand silent and let my counsel do what- 
ever needs to be done. 

* ss 7K a * * e 

THE COURT. * * * And it would seem to me that when she 
says that he took that in lieu of another interest, which she had in mind, 
and that interest imposed no obligation to pay off prior obligations, 
mortgages or trust notes on the property, the substitute would not 
carry that. Is that logical? 

* * * * me * mK 

THE COURT: Let me inquire how this would work if the husband 
takes a life estate, and the legacies, specific legacies, are not a charge 
on the real estate, and he does pay off the mortgages, if he should 
wish to do that. He would still have just a life estate in that property. 
How would his estate be credited with what he pays on the principal of 
those debts ? 

MR. McCATHRAN: How would it? 

THE COURT: How would you keep the account and the records so 
that his interest in there -- 

MR McCATHRAN: If Your Honor please, we have had cases on 
that point regarding, of course, if the life tenant did make the payments, 
it could jeopardize his interest by foreclosure, but we have definitely 
had the situation where those were chargeable to the remainderman, 
and would reduce their estate when and if they received it. 
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In other words, two thoughts are here: If these $16,000 of lega- 
cies are charged, it is quite unlikely that they are going to come forward, 
each month, from the practical standpoint,and pay these loans. It 
probably would be incumbent on the owners to place a mortgage to main- 
tain it. It could be done by a trustee in court, if it had to be done. 

41 But certainly, if the life tenant paid those under a normal life 
tenancy, not taking this will, then there would be no doubt in my mind 
that his estate would have a definite lien on the remainderman interest 
to be reimbursed. 

Now, there is one thought that one of the executors gave me here, 
and I am having a little difficulty seeing just how it is going to have much 
effect, but I will give it to Your Honor. I can put Mr. Hart back on the 
stand, if necessary, if there is no objection. 

As he testified, this Avon Street property, the one that is involved, 
was jointly in both of their names, after it was completely remodeled 
and rented. And that assumes the fact, although it was not directly 
asked, that it is true he is also on that first trust note. Nevertheless, 
of course, in deeding it over, Mrs. Hart would have to take subject to 
and assume that trust as a matter of practical fact, although it does not 
take his name off the note. 

Holders of trusts in this jurisdiction don't let anybody out that way. 

* bs * * * * ak 

42 Whatever Your Honor rules in this case, there is no doubt in my 
mind his estate would have relief, and I carry the thought through, if 
he is not supposed to pay it, then either a straight trust should be put 
on there, and he be reimbursed for what he has paid, reducing their 
interest accordingly. 

THE COURT: Or, he could take an assignment, make these pay- 
ments under assignment or transfer of the trusted note to him, which 
would be a part of his estate. I presume that could be done in that way; 
instead of paying off the mortgage, he would buy it and, undoubtedly, 
the will, it seems to me, he is expected to keep the interest paid. 


* * * cs * * * 


20 


46 MR. McCATHRAN: The other question that I had, and I think 
you have answered it, in the beginning, although we didn't do it in this 
summation, and that is what Mr. Hart is required to pay under the re- 
quirements of the will after any mortgage payments are met, that re- 
quires him to pay the interest, besides the maintenance and repairs 
and taxes, and so forth, whether he is required to make these payments 
on the corpus of the mortgage payment. 
I understand Your Honor has spoken generally of that ruling, but 
didn't bring it into this summation. 
THE COURT: I hadn't brought it in; I had not specifically an- 
swered that, but it seems to me the answer would be--I can't see that 
this testatrix wished to put upon him the burden of paying off the princi- 
pal of that debt. If he would make a change in those trust deeds, and 
arrange for a continuance of them upon the payment of interest, and 
that was satisfactory to him, and satisfactory to the bank or the in- 
surance company, and he paid the interest and let it ride along, who 
could object to it? 
MR. McCATHRAN: That is the question. That would beg us for 
47 another question. If that is so, because you will recall that she 
only authorized him to place a mortgage on 1907 I Street, and, of 
course, whether that instruction is an elapsed instruction is quite a 
nice question. 
THE COURT: That is the only one. 
MR. McCATHRAN: That was sold and disposed of. She owned 
that at the time she made the will, but not when she died. 
THE COURT: My first impression, and general impression, was 
that that property was being repaired and there were obligations and 
debts at the bank. 
MR. McCATHRAN: When she made the will. “ 
THE COURT: And if she died the next day, she didn't want him 
embarrassed about meeting those obligations. She gave him power to 
go to the bank or any place and put a trust on there, to secure money 
to pay up those obligations. ButI don't-- 


ee ee 
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MR. McCATHRAN: That is quite true. We agree with you on the 
I Street property. 

THE COURT: And I don't think it goes any further than to that 
property. 

* * 2 * * * a 

THE COURT: That is not a specific direction. It is perfectly 
consistent with my notion that she meant he should have the full enjoy- 
ment of the estate for his life, without any obligation, except to keep 

whatever indebtedness on it current. 

5 mK * * ak * 2K 

MR. LITTLEPAGE: * * * Now, there is one other thing which 
I think should be brought before the Court, as to what this paragraph 
means, as to what this line means: 

"He shall have sole management and proceeds after any mortgage 
payments are met."" * * * 

THE COURT: Well, what mortgages existed at that time? There 
were no amortizing mortgages, were there? 

MR. LITTLEPAGE: Well, I assume that so far as the disposal 
of the real estate is concerned, the general law would be that the will 


would speak as of the time of her death. That is, so far as realty is 


concerned, the proviso would be ambulatory, so that the will would speak 
as to the realty at the time of her death. 

Now, as of the time of her death, there was a mortgage on the 
property. 

THE COURT: On the property that remains after her death? 

MR. LITTLEPAGE: Yes. 

THE COURT: What kind of a mortgage is it? 

MR. LITTLEPAGE: That is an amortizing mortgage. 

* aK * * * bd x 

THE COURT: If she had gone to a lawyer to have this will drafted, 
and she had said to the lawyer: "I want my husband to have life estate 
in this property, and the remainder to go to these people, '' he would have 
so stated. That would have been very clear. He would have described 
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the property, and said, "life estate to my husband, remainder to --". 
Then that would be clear. But that isn't what she did. She did not do 

it. She didn't go to a lawyer, who would have done it, if that was her 
intention. She gave him a life estate in her whole estate. She wasn't 
thinking about specific real estate. She just wanted him to have whatever 
she had, at the time of her death, for life. And then, what was left of 
her estate, she is not thinking properly. That is my general impression. 

MR. LITTLEPAGE: I would like to ask Your Honor what she 
could have meant by "he shall have sole management and proceeds after 
any mortgage payments are met.""? Iam wondering, who did she mean 
would meet the mortgage payments. 

MR. MC CATHRAN: That is what the Court is to decide. 

THE COURT: My impression was that he is to meet the payments of 
the mortgage. She didn't want her property lost by foreclosure. But 
that doesn't give the legatees in this will a remainder interest in that 

55 property, and it doesn't change the general law which you clearly 
announced that a life tenant doesn't have to improve or increase the 
property in which he is a life--or, in which he has a life estate. He 
has only not to waste it. 


* * * * * * * 
56 THE COURT: I take, from what you have said, it will be neces- 
sary to sell this real estate. . 
57 MR. McCATHRAN: It could be. I think we should have this right. 


THE COURT: There is no question about that. You would have 
the right to sell it, to pay debts of the estate. 
MR. McCATHRAN: There is one thought -- 

* * * Mr. Littlepage was just trying to tell me, 
there has been a disposition indicative on the residuary legatees, assum- 
ing, and I assume at that time they were the ones who would get the bulk 
of the estate -- that they would advance sufficient costs to avoid a sale. 

as * ar aK aK aK * 
So, as far as those legacies are concerned, with the exception 
58 of those two, these are all direct relatives. 
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THE COURT: Are they the same as the ones who are mentioned 
in the residuary clause--I will refer to it as? 

MR. McCATHRAN: Yes, in some part. 

John M. Littlepage is one, and Thomas -- 

MR. LITTLEPAGE: For all purposes, they are the same as to 
whether the distribution goes to those people mentioned in the specific 
bequests, or whether it is divided under the residuary clause is not 
a matter of choice withus. It makes little difference on that. 

The only question which really might make a substantial difference 
is what is meant by the sentence: ''He shall have the proceeds after any 
mortgage payments are met." 

Whether mortgage payments under the amortizing mortgage which 
we have here in the District, and I suppose other places, whether mort- 
gage payments mean payments of principal or interest, or principal and 
interest, which they normally do with the mortgage company, or whether 
there was meant to be some reimbursement after Mr. Hart's death to 
his estate for the amount of payment that he might have made toward 
the principal, because he is also a party to the mortgage note. 

* ok a x ok * a 

59 THE COURT: And I brought that up merely to say that I can't 
believe it was the intention of the testatrix to give her husband only 
that meager proceeds, to use her own word. I think she wished him to 
have life estate in all of her property in the ordinary, common inter- 

60 pretation of that word, which entails no obligation to improve it, 
increase it, or decrease the principal debt on it. 

But I think she used the language, answering the question you 
asked, I think that language in her first paragraph: 

"He shall have the sole management and proceeds after any 
mortgage payments are met;" when I first read it, and now after I 
have heard all this discussion, I think what she thought was he pay 
the interest on that obligation. I don't think she meant to require of 


him the payment of the principal. 
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If she had meant that, she should have been more specific about 
it, and if she meant these devises to these special legatees to be a 
charge on the real estate, she should have used more definite language 
for that, too. I don't think the language is specific enough. 

MR. McCATHRAN: That is to be paid out of the remainder of the 


estate? 
THE COURT: Oh, yes, definitely -- whatever that is. They do 


not lapse, because he outlived her. 
* * * 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the surviving appellee the questions 
presented in this appeal are the same as those presented to 
the Court below, as stated in appellees’ Memorandum filed 
with that Court dated April 5th, 1956 (R. 110), and as 
set forth in that Court’s Memorandum Opinion dated 
April 12, 1956, (J. Ap. 26), and are as follows: 


1. Are the twelve legacies to the sister, brothers, nieces, 
and nephews of the testatrix, totalling $13,000.00, and to 
the three charities, totalling $3,000.00, conditioned on 
Willard L. Hart, the husband, predeceasing the testatrix, 
so that she would receive the $20,000.00 of life insurance, 
on his life, and his United States retirement fund, as the 
source from which said legacies were to be paid? 


2. If said legacies are not conditioned on said husband 
predeceasing said testatrix, are they charged on the realty? 


3. If said legacies are a charge on the realty, is the 
charge subject to the ‘‘life interest’’ of said husband in 
the realty? 


4. If said husband receives a life interest in the realty, 
is that interest a ‘‘life estate’’; and if so, is said estate 
conditioned on his paying principal on the trust lien placed 
thereon; or is it conditioned only on his paying the interest 
on said trust, in addition to taxes, maintenance and re- 
pairs? | 
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District of Columbia 


COUNTER-STATEMENT OF THE CASE 


Appellee believes that it is necessary to make this Coun+ 
ter-Statement of the Case incorporating in part and inter- 
polating in other parts Appellants’ statement of the case 
filed herein and does so as follows: 








2 


That the testatrix died December 31, 1952, leaving a 
Last Will and Testament, typewritten and drawn by her- 
self, dated July 14, 1946, which Will has been duly ad- 
mitted to probate, and that the Appellees herein, the 
said husband and brother, were duly appointed and quali- 
fied as executors. 


That at the time the said Will was executed the testatrix 
held title in her own name to two pieces of real estate both 
located in the District of Columbia. The one being known 
as premises 1907 Eye Street, Northwest, and the other as 
3505 Woodley Road, Northwest. (J. Ap. 6). 


That at the time the said Will was executed the Eye 
Street property was in the process of being remodelled, 
which work was completed in 1947. The costs thereof 
amounting to approximately $23,000.00, which sums were 
obtained from the Liberty National Bank, secured by per- 
sonal notes by the testatrix and her husband, and on com- 
pletion was converted into a first trust by that bank. 


That when this property was disposed of in February, 
1951, a reported equity or profit thereon was stated in 
the amount of approximately $15,000.00. The Woodley 
Road property was originally purchased in 1943 for ap- 
proximately $17,500.00 and remodelled at a cost of approxi- 
mately $17,095.00 in which she had an equity of approxi- 
mately $10,000.00. When this latter property was sold 
in February, 1952, the cash received from that sale was 
utilized to purchase the home in which the testatrix and 
her husband lived at the time she died, and title to which 
was held in their names jointly. 


That as of the approximate time the testatrix executed 
her Will she had an equity in real estate of approximately 
$20,000.00 to $25,000.00, and that as of said time the testa- 
trix owned no personal property other than her interest 
in a current month to month bank account, held jointly with 
her husband, and consisting principally from the salary 
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arising from his income, and any deposits from bank 
loans procured for remodelling the Eye Street property. 


That at the time the testatrix died she owned no personal 
property, but was possessed of realty consisting of 1650 
Avon Place, Northwest, the same being a small apartment 
house containing four apartments of two rooms, kitchen 
and bath each, which was appraised and valued at 
$47,000.00. This property was purchased jointly with her 
husband in June, 1949, at a cost of $15,400.00 whereby 
the said purchasers assumed a first and second trust total- 
ling $13,400.00, and paid cash in the amount of $2,000.00, 
which cash was procured through a loan which the husband 
placed on his Government life insurance in the amount of 
$2,700.00; that following said purchase and terminating 
about the end of that year, the said purchasers invested 
in said property from loans which they jointly received 
on their personal notes, a sum slightly more than $30,000.00, 
which was used in remodelling the same. When said work 
was completed they secured a first trust loan in the 
amount of $22,000.00, and a F. H. A. loan of approximately 
$6,000.00, repaying all of the money which they borrowed 
from the banks, but did not repay the loan on the husband’s 
insurance, which has never been repaid. That following 
the said remodelling, refinancing and the renting of said 
apartment building, the husband, at the request of the 
testatrix, executed the necessary deed to place title in the 
testatrix’s name solely. At the time of said testatrix’s 
death the first trust loan had been amortized to a balance 
remaining due thereon of approximately $18,740.59, and 
a balance due on account of the F. H. A. loan in the amount 
of $1,877.56, making a total encumbrance on said property, 
as of that date of approximately $20,618.15, which left an 
estimated equity of $26,381.85. The monthly payment on 
the first trust amounted to, (and still does), $176.00, and 
on the F. H. A. loan amounts to $100.00 a month, both in- 
eluding principal and interest. 
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For the purposes of this appeal and in disagreement 
with Appellants, Appellees feel that as the same questions 
should be disposed of by this Court as were considered 
by the Lower Court, the entire Will of decedent is of ma- 
terial importance. In the first disposing paragraph of 
the Will she gave a life interest to her husband (J. Ap. 6). 
In the following paragraph she states what property she 
owned, as of that date, and it is to be noted that the 
Eye Street property was then under remodelling and is 
the only one that is referred to specifically again in the 
Will, namely in the last paragraph thereof, authorizing 
her husband to place a mortgage on the same for the 
purpose stated therein and directed him to secure an 
amortizing mortgage ‘‘if the desires’’ (J. App. 9). In the 
succeeding paragraph she made provisions for her hus- 
band’s mother, conditioned on her husband predeceasing 
her, which is not material here, as the mother died soon 
after the testatrix, but is of moment in considering the 
following paragraph, wherein she instructs her executors 
that the bequest to her mother-in-law was to be paid out 
of rentals rather than from the funds which she receives 
by reason of her husband’s death, that is to say, his in- 
surance and retirement fund, and cautions the executors 
to pay the same before ‘‘any later bequests that I will 
leave’’. 


Thereafter in the Will she leaves $1,000.00 each to her 
brothers, sister, nephews and neices, the three charities 
each, and $2,000.00 to her namesake designating all said 
bequests in these words, ‘‘I hereby leave $1,000.00 owt- 
right to each of the following:’’ (J. Ap. 7) (Italics sup- 
plied). It is therefore submitted that this case requires 
consideration of the entire Will, particularly the afore- 
mentioned paragraphs at the commencement thereof, and 
reading the last paragraph of said will in conjunction there- 
with. 


Appellee submits that the complaint filed herein and the 
prayers predicated thereon, the pre-trial statement of the 


y oe es A&A A 
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executors, and the evidence adduced at the time of hearing 
in support thereof, make germane the four questions sum- 
marized by the executors in its memorandum to the Court 
of April 5, 1956, and incorporated in the Court’s Memo- 
randum Opinion dated April 12, 1956, (J. Ap. 26, 27) and 
the Findings of Fact and Conclusions of Law filed May 
7, 1956, and signed by the Court on that date. (J. Ap. 
27-33). | 


This matter came on for hearing before Judge R. N. 
Wilkin, sitting by designation, on March 20, 1956, when all 
the parties in interest were before the Court, the plaintiffs, 
as executors, by counsel and in person, the defendants, heirs 
and legatees, by counsel or by answers in proper person, 
who were sui juris, and the minors, by Guardian Ad Litem, 
appointed by the Court, as was found by the Lower Court 
in its Findings of Facts (J. Ap. 28). All the testimony 
and documentary evidence was adduced by the executors, 
the parties defendants waiving any desire to produce testi- 
mony or other evidence, and accepted and acquiesced in 
that which had been offered and proved. When the Court 
evidenced its conclusions in this matter the son-in-law 
of one of the executors, Mr. Ira H. Pearce, and the 
husband of Ellen Littlepage, a legatee, who had en- 
tered his appearance at the time of hearing as her 
counsel on the initiative of his father-in-law, an exe¢ 
utor, asked the Court for leave to file a memorandum, 
the said executor having evidenced concern with the Court's 
apparent intention to rule on the matter and construe the 
Will, to the effect that the husband of the testatrix would 
only be required to pay the interest, taxes, mainte- 
nance and repairs on the real estate, and would not be 
required to pay on the principal of the amortized trus 
and F. H. A. loan. The Court granted that request with 
out objection by other counsel or defendants, and th 
present counsel for the appellants first entered his ap 
pearance in these proceedings when that said memorandum 
for the appellants, as aforesaid, was filed herein on March 
26, 1956. 
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As was understood, the executors filed a reply memo- 
randum and thereafter the Court filed a Memorandum 
Opinion dated April 13, 1956, prefixing it with its 
general conclusions and then answering the four ques- 
tions which Appellees feel remain before this Court, 
so as to properly conform with the original complaint to 
construe the Will and instruct them in the premises (J. 
Ap. 26). In keeping with the Court’s instructions, counsel 
for the executors submitted Findings of Fact and Con- 
clusions of Law and a Final Order, submitted copies 
thereof to counsel for the Appellants here and defendants 
therein, giving them notice of the time when the same 
would be considered by the Court. These were considered 
by the Court in keeping with said time, and it is interesting 
to note that counsel for the Appellants failed to appear. 


Therefore, whereupon upon consideration of the same, the 
Court signed the Findings of Fact and Conclusions of Law 
(J. Ap. 27-33) and the Order construing the will and in- 
structing the executors (J. Ap. 33, 34), as of May 7, 1956. 


As is apparent in said Findings and Order, the Court 
found that the husband received a life estate; that that 
was the evident intention of the testatrix, as shown by her 
Will, and that he was not required to pay on the 
principal of the mortgage, but only to maintain the 
property free of tax liens, and in the condition in 
which he received it; that the legacies totalling $16,000.00 
were a charge on the real estate, subject to his life 
interest, authorizing the executors to sell the real estate 
to pay the debts, which were found to be in excess 
of the approximated $1,900.00, together with the lega- 
cies amounting to $16,000.00, as far as the net pro- 
ceeds would permit, after reimbursing the husband 
for his payments made on the principal of the two 
encumbrances on the property. It is interesting to note 
that the concluding clause of the Order of the Court 
provides further for the payment of the costs incurred 
in the administration proceedings number 82,832 ‘‘as 


ad 
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have heretofore, or may be hereafter, incurred, eras 
costs of this suit’’ (J. Ap. 34). 


In finding as the Court did, that the bequests to the 
brothers, sister, nephews and nieces of the testatrix were 
a charge on the real estate, the Court did not indicate that 
it considered the word ‘‘outright’’ as the determining 
factor therein, and made therefore no distinction between 
the preceding paragraph of the will dealing with the 
bequest to the mother-in-law of the testatrix, which it; is 
to be noted, was contingent merely on the husband |of 
the testatrix predeceasing her and the source from which 
that bequest was to be paid, namely from the rentals |of 
the real estate and the employment by the testatrix of the 
so called ‘‘outright’’ gift to the said nephews and nieces. 


Finally it is submitted that the procedings had in the ad- 
ministration of this case, the proceedings and trial before 
the Lower Court, and the Findings of Fact and Con- 
clusions of Law, together with the Order entered below, 
all contemplate that the authorization to the executors 
to sell the real estate was contingent and was to be jin 
keeping with further proceedings, as required by the stat- 
utes of this jurisdiction for the sale of real estate be- 
longing to a decedent to pay the debts and legacies. The 
finding only in the proceedings below that there were no 
personal assets to pay the same and they then approxi- 
mated a specific amount, which if need be would have to 
be determined by the auditor, without prejudice to all 
parties. | 











| 

Finally, the Appellee believes that the Motion to Amend 
the Findings of Fact and Conclusions of Law, without sub- 
mitting the amendments; and for a new trial, without set- 
ting forth the grounds therefor, and asking the Court 
for a Judgment N. O. V., without any supporting reasons 
therefor, was improperly filed and properly overruled. | 
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STATEMENT OF POINTS 


As hereinbefore set forth your surviving Appellee be- 
lieves that the points to be decided are the same four 
questions previously presented, the decision of the Lower 
Court having been appealed from and transferred to this 
Court, the same points and questions which arose there, 
remain, and therefore asks the Court to construe the Will 
and instruct the executors either by affirmation of the 
Court’s decision below or by its own decision. Your Ap- 
pellee believes that the Appellants cannot seek to avoid 
the disposition of the four questions originally pre- 
sented to the Court below by merely singling out one 
phase of that decision and retaining the benefits of 
other portions from which they have not apparently 
appealed. It is axiomatic that one cannot appeal from 
a decision in which he is seeking to retain beneficial 
portions thereof. 


ARGUMENT 


Appellee submits that he is the stakeholder, and herein 
merely seeks, as he did below, the Court’s construction of 
the Will and instructions thereon; that the Court had juris- 
diction of the case below, and of all the parties; that a 
full hearing was had thereon and all known evidence was 
submitted to the Court and approved by the parties 
to said proceedings; that no new evidence has been 
discovered nor claimed; that the parties therefor have 
had their day in Court; that the Will speaks for itself; 
that the status of the testatrix as of the time when the 
Will was executed and as of the date of death, financially 
and property-wise, was fully explored and that the Court 
had sufficient evidence before it to support its findings, 
whether or not it could have construed the provisions 
of the Will otherwise as to the legatees and the devisees 
therein; and that under such circumstances the Appellate 
Court could be, although may not be forced, to affirm. 


» 
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Thus, it is respectfully submitted that Appellants have 
not and cannot find any law to definitely guide this Court 
in its interpretation and construction of the Will, and that 
the Will here, like others, must be considered within the 
four corners thereof, with such helpful evidence as might 
throw light upon the intentions of the testatrix particu} 
larily her financial condition, both as of the time she 
executed the Will and as of the time she died. | 
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CONCLUSION 


It is therefore respectfully submitted that as the sur; 
viving Appellee, although a party in interest, he has en- 
deavored to obtain from the Court below its construc 
tion of the Will and instructions accordingly in an impar- 
tial manner, and he still maintains that position endeavor- 
ing to enlighten the Court on his position and the pro- 
ceedings had herein, as best he may. 


Respectfully submitted, 


S. Jay McCarran, Jr., | 
Washington Loan & Trust Bldg., | 
Suite 830 
Washington 4, D. C. 

Attorney for the Appellees. 
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(i) 
GUARDIAN AD LITEM'S STATEMENT OF QUESTIONS 
PRESENTED 


1. Whether real property which under a Will is the subject of 
a devise of a life estate should be sold to satisfy cash legacies where 
(1) the legacies are a charge upon the real property, (2) according 
to the provisions of the Will the legacies are to be paid "outright, " 


and (3) where there is no personalty from which the legacies can be ~ 


satisfied; and 


2. Whether the cash legacies are to be paid from the proceeds 
of such sale first in the order of distribution after payment of debts 
and cosis of administration but before distribution to the life tenant 


and the remaindermen. 








COUNTERSTATEMENT OF THE CASE ° 


A. The Background Of Your Guardian Ad Litem's 
Status In This Appeal 


B, The Counterstatement 
STATUTES INVOLVED ... 


SUMMARY OF ARGUMENT . 
ARGUMENT: 


e The Real Estate Should Be Sold And The Legacies 
First Paid From The Proceeds > -< -« # 


A. Such priority is afforded by the provision of 
the District of Columbia Code : <> 


B, Such priority is afforded by the Will itself and 
the surrounding circumstances ie te oe 


C. The evidence demonstrated the need of a sale 
Il, Distribution To The Legatees Should Be Accelerated 
CONCLUSION oe rt Ce a ee ee” 


TABLE OF CASES 
Bank of the United States v. Beverly, 1 How. 134 e << 


Howard v. American Security and Trust Co., 84 U.S. App. 
D.C, 185; 171 F. 2d 29 : @. & -€ “RO 


Kilcoyne v, Reilly, = «U.S. Apps. D.C. os 
(decided August 8, 1957) 2 Be er 


Lewis v. Darling, 16 How. 1 . ‘ ‘ 
Mayhew v. Atkinson, 93 F. Supp. 753(D.D.C. 1950). 
O'Brien v. Dougherty, 1 App. D.C, 148 ; E ‘ 
Readman v. Ferguson, 13 App. D.C. 60 a <a” 
Stone v. Stokes, 82 U.S. App. D.C. 299; 163 F. 2d 704 


STATUTES INVOLVED 


D.C. Code Sec. 
Sec. 18-607 (1951 ed.) 
Sec. 18-608 (1951 ed.) 
Sec. 18-609 (1951 ed.) 


MISCELLANEOUS 
$7 C.J.S., Wills, Sec. 1302 (2) . ‘ ‘ : ‘ ‘ 
Webster's New Intemational Dictionary 2nd Edition, (1952) 





UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 501 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF GUARDIAN AD LITEM FOR 
THOMAS P. LITTLEPAGE, I 


COUNTERSTATEMENT OF THE CASE 


A. The Background of Your Guardian Ad Litem's Status in this 
Appeal. 


In the proceeding below, your Guardian Ad Litem was appointed 
to appear for and defend the infant defendants, John M. Littlepage, Jr., 
Ellen Littlepage, Carolyn Littlepage (now Carolyn Pearce and desi- 
gnated such in this appeal), and Thomas P. Littlepage, I. All of 
the said infant defendants with the exception of Thomas P. Littlepage, 


Ill have since become emancipated and are parties appellant to and 
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are represented in this appeal by counsel of their own choosing. 
Though he is still an infant, the defendant, Thomas P. Littlepage, I, 
was not made a party to this appeal in any capacity nor was your 
Guardian Ad Litem served with notice of this appeal. 


Under these circumstances, your Guardian Ad Litem filed 3 
before this Court a Petition for Instructions which by order entered 
May 17, 1957 was referred to the District Court for appropriate action. 
That Court through District Judge Robert N. Wilkin, the trial judge in 
this cause, entered its order on June 21, 1957 which among other m 
things discharged your Guardian Ad Litem from his duties in respect 
of the appellants, Carolyn Pearce, Ellen Littlepage, and John M. 
Littlepage, Jr., but instructed your Guardian Ad Litem to enter his 
appearance, file a brief and otherwise participate in this appeal as 
Guardian Ad Litem for said Thomas P. Littlepage, II. 


B. The Counterstatement. 

Your Guardian Ad Litem adopts the appellants’ statement of the 
case. However, he submits that in addition to the portions of the Will 
referred to by appellants there should be considered the two paragraphs 
by which the cash legacies totaling $16,000.00, including the one to 
Thomas P. Littlepage, III, were bequeathed. These paragraphs appear 
in the Will in a position posterior to the devise of the life estate but 
precedent to the residuary clauses and read as follows: 


"T hereby leave One Thousand Dollars outright 
to each of the following: (Emphasis supplied) 





me * * * *x * 


Thomas Price Littlepage, II 


* ae * * * K 


"I hereby leave Two Thousand Dollars to my 
name sake Ellen Littlepage." 


Also pertinent is the fact that neither at the time of the execution 
of the Will (as she then well knew) nor at the time of her death did the 
Testatrix own any personal property from which these legacies could 
have been satisfied. This was a finding of the trial court (J. A. 28, 29) 
and is disclosed by the Complaint (J. A. 3), Plaintiffs' Pre-trial 
Statement (J. A. 23), and by the testimony of Willard L. Hart (J. A. 41), 
the husband of the Testatrix and one of the Executors under her will 
(J. A. 39), none of which has been disputed. 


No issue has been taken in this appeal with the ruling of the trial 
court that the cash legacies constitute a charge upon the real property 


in controversy here. 


STATUTES INVOLVED 
A. D. C. Code Sec. 18-607 (1951 ed.) providing: 


"The probate court shall have plenary authority to 
administer also the real estate situated in the District 
of Columbia of decedents so far as may be necessary 
for the payment of debts and legacies, and to distribute 
among those entitled thereto any surplus proceeds of 
any sale of real estate made in the course of such ad- 
ministration, and the bonds of all executors and ad- 
ministrators shall be responsible for the proceeds of 
sale of all real estate sold by them under the order of 
the said justice for such purposes of administration: 
Provided, however, That no such sale shall be made 
unless the same be required for the purposes of paying 
debts and such legacies as are chargeable upon the real 
estate, nor until the auditor of the court shall have as- 
certained and reported such debts and legacies, the 
deficiency of personal assets, and the real estate nec- 
essary to be sold for the payment of debts and legacies; 
and such report shall be subject to exception." 





B. D.C. Code Sec. 18-608 (1951 ed.) providing: 


'tAn order for the sale of the real estate shall not be 
granted if any of the persons interested in the estate shall 
give bond to the United States, with security to be approved 
by said probate court, conditioned to pay all the debts or 
legacies, or both, as the case may be, that shall eventually 
be found due, and the costs of administration." 


C. D.C. Code Sec. 18-609 (1951 ed.) providing: 


"If the said probate court shall be satisfied, upon a 
report of the auditor, that it is necessary to sell said 
real estate, or part thereof, it shall authorize the same, 
or so much thereof as may be necessary for the payment 
of the debts or legacies, or both, to be sold by the exe- 
cutor or administrator, on such terms as the court may 
direct. Any surplus of the proceeds of such sale, after 
payment of debts and legacies and costs of administration, 
shall be deemed real estate, and shall be distributed 
among the heirs or devisees as the right may appear." 


SUMMARY OF ARGUMENT 

While holding that the legacies are charges on the real estate 
of which the Testatrix died seized, the trial court ruled that they were 
subject to the husband's life interest in such real estate (J. A. 34). In 
providing for a sale of the property the trial court authorized and 
directed the Executors to "pay the debts, the value of the devise of a 
life estate to the husband, . . . and to pay the legacies provided for 
in said Will as far as the net proceeds of said sale will permit, after 
paying the costs of administration. . ." (J.A. 34). 


The quoted language establishes no priority in the order of 
payment to the various recipients of the fund to be created by the sale. 
But the declaration in a separate provision of the order that the legacies 
are subject to the life interest of the husband in the real estate raises 
the implication that the value of the life estate is to be paid from the 
proceeds of the sale before distribution to the pecuniary legatees. 
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Your Guardian Ad Litem contends that his ward is entitled to 
payment of his legacy pro rata with the other legatees after the pay- 
ment of administration expenses and debts but before distribution to 
the life tenant or the remaindermen. To put it another way, your 
Guardian Ad Litem claims priority for his ward and those similarly 
situated over all distributees subsequent to the discharge only of the 
claims of creditors and costs of administration. 


ARGUMENT 


I. THE REAL ESTATE SHOULD BE SOLD AND THE LEGACIES FIRST 
PAID FROM THE PROCEEDS. 


A. Such Priority Is Afforded by the Provisions of the District of 
Columbia Code. 


Under D. C. Code Sec. 18-607 (1951 ed.) a decedent's real estate 
Situated in the District of Columbia is specifically made subject to sale 
for the payment of "debts and such legacies as are chargeable upon the 
real estate." The "surplus proceeds" resulting from the sale are dis- 
tributable "among those entitled thereto" and only such of the real es- 
tate shall be sold as is necessary "for the payment of debts and 


legacies." 


Clearly this statutory provision anticipates that where a legacy 
is chargeable upon the real estate of a decedent the real estate shall 
be sold and the legacy paid in full from the proceeds of the sale before 
the devisee or heir shall receive his share. The use of the word 
"surplus" in defining the portion of the proceeds, to be distributed to 
those entitled to the real estate strips the statute of any other con- 
struction. Hence, the life tenant and the remaindermen in the instant 
case must look to what remains of the fund created by the sale of the 


real estate after the claims of creditors and legacies have been ac- 


quitted. 





IIEIEIEIEIEIEIEETEEEE OL enna 
6 


Affirmation, if any there need be, to this proposition may be 
readily found in D.C. Code Sec. 18-608 and Sec. 18-609 (1951 ed.). 


~< 
In allowing the persons interested in the estate to give bond as an J 
alternative to the sale of the real estate, section 18-608 prescribes x 
the conditions of the bond "to pay all the debts or legacies, or both,... . 


that shall eventually be found due. ...™ No compromise can fairly 
be made with the plain wording of this section which states that all-- 
not part and not some--of the debts and legacies are to be paid if the 
conditions of the bond are to be fulfilled. 


Of like import is section 18-609 which in terms lays down the 
mandate that so much of the real estate "as may be necessary for the 
payment of the debts or legacies, or both," shall be sold and provides 
that "any surplus of the proceeds of such sale, after payment of debts 
and legacies . . . shall be deemed real estate, and shall be distri- 
buted among the heirs or devisees as the right may appear.” 
(Emphasis supplied) 


It is manifest from these Code sections that the proceeds of the 
sale are to be used first in the discharge of the cash legacies and that 
any surplus remaining is to be distributed to the life tenant and the Z 
remaindermen as their respective interests may appear. The ruling 
of the court below that the cash legacies are subject to the life interest 
of the husband in the real estate is therefore repugnant to the literal 
meaning of the language employed by the Congress. 


Any argument that the general rule of abatement would require , 
another disposition is dissipated by the express terms of these enact- 
ments which are governing so far as this jurisdiction is concerned and 
which impose by legislative fiat a positive order of abatement and 


distribution in the circumstances of the case at bar. 





B. Such Priority Is Afforded by the Will Itself and the Surrounding 
Circumstances. 


The life estate granted by the Testatrix to her husband in ‘any 
and all real property that I own" is to be found in the second un- 
numbered paragraph of her Will. The general legacies appear 
posteriorly and, except for the legacy to Ellen Littlepage, are gifts 
which the Testatrix directed were to be given “outright” to each of the 
legatees. The Testatrix knew that she owned no personalty when she 
made the Will and she owned none when she died. In fact she was with- 
out funds and was required to borrow money for certain remodeling in 
which she was engaged at the time the Will was executed (J. A. 41). 


There being no personalty from which the legacies can be satis- 
fied, the legatees are endowed with the right to look to the real estate 
for payment. O'Brien v. Dougherty, 1 App. D.C. 148; Readman v. 
Ferguson, 13 App. D.C. 60. The knowledge of the absence of any 
personal property is of controlling importance in determining the 
intention of the Testatrix to charge the legacies on the real estate 


even though the real estate has been specifically devised. 97C.J.S., 
Wills, Sec. 1302 (2). The rule that real property is reachable as a 


source for the discharge of legacies in the case of an insufficiency of 


personalty was long ago approved by the Supreme Court of the United 
States. Bank of the United States v. Beverly, 1 How. 134; Lewis v. 
Darling, 16 How. 1. 


The use of the word "outright" as the Testatrix used it in creat- 
ing the legacies resolves any doubt that otherwise there might be of 
her intention to charge the legacies upon the real estate. Webster's 
new International Dictionary, 2nd Edition, (1952) defines "outright" 
among other ways as "to or in entirety; completely; unreservedly; 
immediately." Hence, if we are to attach meaning to the language 
employed by the Testatrix, then we must conclude that the legacies 
are payable forthwith and without diminution by reason of either the 
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life estate contained in a preceding grant or the residuary gifts appear- 
ing thereafter. 


The intention of the Testatrix here is easily discerned and, 
accordingly, technical rules of construction should be given no accord. 
Howard v. American Security and Trust Co., 84U.S. App. D.C. 135; 
171 F.2d 29. Nonetheless, there is a technical rule peculiarly appli- 
cable. It seems evident that it would be impossible to render effective 
each of the clause granting the life estate and the clause bequeathing 


the legacies. Therefore, the latter being posterior in position it 
should prevail. Stone v. Stokes, 82 U.S. App. D.C. 299; 163 F.2d 704. 


C. The Evidence Demonstrated the Need of a Sale. 

In their argument (Appellants' Brief 12) the appellants say that 
the hearing in the trial court was without proof to establish the need for 
the sale of the real estate. But in making that argument, the appellants 
would give no force to the uncontroverted statement of the Executors' 
counsel that the costs of administration would exceed $1,000.00. More 
important, the appellants would disregard the unassailable fact that 
there are cash legacies to be paid in the total amount of $16, 000. 00 for 
the satisfaction of which there exists no personalty whatsoever. The 
obligation of the estate to pay the legacies, therefore, is alone enough 
to require the sale of the property and forecloses the issue. 


Il. DISTRIBUTION TO THE LEGATEES SHOULD BE ACCELERATED. 
Appellants complain that they have been denied the relief pro- 
vided by D.C. Code Sec. 18-608 permitting the giving of bond to pay the 
debts and legacies as a means of avoiding the sale of the real estate. 
To this privilege the appellants would seem to be entitled and your 
Guardian Ad Litem submits that its availability is implicit in the order 
appealed from. It was unquestionably contemplated by the Court in 
passing the order that all proper procedural steps would be taken and 





9 


all applicable remedies afforded the parties with respect to the sale 
that had been directed. 


But the appellants go further. They apparently resist the sale 
and want this Court to hold the life tenant responsible for the payment 
not only of interest but also of the principal due on adcount of the en- 
cumbrances placed upon the real estate before the death of the Testatrix. 
In seeking such a ruling, it is a corollary that the appellants must be of 
the belief that, conditioned upon such payment, the life tenant is en- 
titled to the entire value of the life estate granted him without abate- 
ment so far as may be necessary to satisfy the cash legacies. It also 
follows consequentially that the appellants would have the life estate 
extend for its natural term with distribution to the legatees thereby 


postponed. They so construe the order in their argument (Appellants' 


Brief 12) and inferentially in their conclusion where in praying for the 
opportunity to pay the debts to prevent the sale of the property they 
omit any reference to the payment of the legacies (Appellants' Brief 
14). With these conclusions your Guardian Ad Litem disagrees. 


The Testatrix announced and the record reveals her intention that 
the cash legacies be paid "outright" and at all events. Such intention 
was given cognizance by the Court in holding the legacies chargeable 
upon the real estate. In such cases the charge defined in the Code is 
the equivalent of a lien giving to the lienholder the right and imposing 
upon the Executors the obligation to demand satisfaction of the legacies 
through a sale of the real estate. According to the express wording of 
D.C. Code Sec. 18-609, the heirs or devisees are to receive only the 
surplus of the proceeds after the legacies are discharged. 


Thus, the right of the legatees to immediate payment is absolute 
both under the Will and the Code. Nor does the bond allowed by the 
Code as an alternative to the sale admit of any delay. To the contrary, 
the whole effect is to provide for an early discharge of the legacies to 
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which the interests of the devisee and the heirs are subordinated. 


Equity, too, favors acceleration of distribution particularly 





where, as in the instant case, the life estate must fail because of the 
superior status that the legacies enjoy. Mayhew v. Atkinson, 93 F. 


7 Supp. 753 (D. D.C. 1950). See also Kilcoyne v. Reilly, U.S. 
= App. D.C. ; F. 2d (decided August 8, 1957). 
CONCLUSION 


The court below properly held that the cash legacies constitute 
a charge upon the real estate, but it improperly held that such legacies 
are subject to the life interest of the husband, Willard L. Hart. Accor- 
dingly, this court should reverse in part and remand the case to the 
trial court with instructions that the real estate be sold and the legacies < 
paid pro rata so far as the proceeds of the sale shall permit after pay- 
ment of debts and costs of administration with the surplus, if any, to 
be distributed to the devisee and the remaindermen as their respective 
rights may appear, or in lieu thereof that a bond be posted pursuant to 
D.C. Code Sec. 18-608 (1951 ed.) conditioned to pay all debts, legacies, | 
and costs of administration. | 
Respectfully submitted, ! 


RICHARD A. MEHLER 


2000 K Street, N. W. 
Washington 6, D. Cc. 
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Littlepage, III 








